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INTRODUCTION 

 

Irregular immigration denotes a form of migration that is “not regular” or is “unlawful” 

because of its violation of migration rules, without necessarily being “illegal” or 

“criminal”. Therefore, an “irregular migrant” is a migrant, who at some point in his/her 

migration, has contravened the rules of entry or residence. The term “irregular” is 

widely understood  as a very broad concept and can refer to both stocks and flows of 

migrants. 

 

Since 2009 total EU migration from non EU Countries has seen first a sharp increase 

and an afterwards an equally sharp decline. The turning point, as the chart below 

indicates, appears to be 2010, after which we have seen a net reduction of non EU 

immigration in the European Union of 50,000 individuals per year. Data for subsequent 

years is not yet available.  
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Figure 1: Total EU Immigration from Non-EU Countries 
1 

 
                       Source: EuroStat 

 

There has been an overall decrease in the number of third country individuals who have 

been refused entry at EU border locations. Part of this may be due to a general decline 

in third countries residents seeking to enter the EU or it may have to do with increased 

deterrents that prevent third country individuals from seeking entrance in the first place. 

 

However, a major increase in detections of illegal border crossings in the Mediterranean 

was detected in 2013. In 2012 the number of people crossing the EU external borders 

irregularly was 72437, according FRONTEX
2
 (European Agency for the Management 

of Operational Cooperation at the External Borders of the Member States) and a total of 

77140 irregular entries have been reported for the first three quarters of 2013.  

 

In 2012 80.6 % of the irregular migrants detected at the EU’s external borders were 

detected in the Mediterranean. Many more irregular border crossings in the 

Mediterranean were detected in 2013 than in 2012
3
. And in the third quarter of  2013 

almost 70 % of detections were made at the EU maritime borders, whereas at the same 

period in 2012 such detections accounted only for 40 %
4
. 

 

Therefore, irregular migration into Europe cross the Mediterranean constitutes a 

growing category of irregular migration. This increase has resulted in part due to the 

increasing controls and operations at the EU’s land borders, and in part due to political 

                                                           
1  Referent Statistics issue (Figures number 1 and 2) James Hurley 

2 Regulation EC No 2007/2004 of 26 October 2004, O.J.L., 349, 25 November  2004, p.1-11. Website EUR-

LEX.europa.eu 

3
   

Fargues, P., Fandrich, C. (2012), Migration after the Arab Spring, MPC Research Report 2012/09. 

4
   

Manrique Gil, M., Barna, J., Hakala, P., Rey, B., Claros, E. (2014), Mediterranean flows into Europe: Migration and   

the EU's foreign policy, Directorate-General for External Policies, Policy Department. 
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conflicts in the greater Mediterranean region. Indeed the difficult economical situation, 

the lack of employment and the lack of democratic states which protect fundamental 

rights, as well as wars and poverty are some of the factors which push many third 

country nationals to migrate towards Europe.   

 

This kind of migration, although not very relevant in quantitative terms whether 

compared to other forms of migration, is of particular concern because of its mixed 

nature
5
. 

 

Mixed migration flows consist of various categories of migrants which arrive as 

irregular into EU with different protection needs and different motivations. They 

generally include refugees, asylum seekers, ‘economic migrants’, victims of trafficking, 

unaccompanied minors, single adults, families, children and other vulnerable people as 

well as smugglers. The complex and mixed nature of these flows poses huge challenges 

in terms of their management, which are simultaneously aimed at rescuing everyone 

whose life is in danger, combating trafficking of human beings, detecting and returning 

irregular migrants, ensuring access to asylum procedures for asylum seekers and 

providing adequate protection to vulnerable people. 

 

A basic level of protection has to be granted to everyone, including economic migrants 

as prescribed by a number of international human rights law instruments and the 

international law of the sea. The protection of migrants’ right to life, especially in the 

maritime context, shall be a primary consideration when developing policies aimed at 

addressing mixed migration flows, due to high number of deaths of migrants who cross 

the sea with leaky boat relying to smugglers, it is the first right to be not protected. 

Different categories of migrants are legally entitled to different levels of protection and 

thus require differentiated treatments. For this reason the screening of migrants in a 

mixed flow is a crucial yet very demanding phase  to identify and attribute the status of 

immigrants before or just after their landing.  

 

To address and manage the phenomenon of irregular migration, it is necessary to have 

an effective and homogeneous EU policy. Despite the inclusion of common principles 

governing EU migration policies in the TFEU
6
 (Treaty on the Functioning of the 

European Union, Article 79 and 80), EU policies on this field remain fragmented, 

leaving the management of this issue to domestic jurisdiction. On one hand, that is 

understandable given the phenomenon of migration and irregular immigration do not 

have the same characteristics in all member states. However,  migration policy must 

also be internally coherent in order to be effective. Tensions and contradictions within 

                                                           
5   

Pastore, F., Roman, E. (2014), A Comparative Review of the Implementation of Asylum Policies at National Level   

Focusing on the Treatment of Mixed Migration Flows at EU’s Southern Maritime Borders, ASGI (Association for 

Juridical Studies on  Immigration). 
6  Official Journal of the European Union, C 326, 26 October 2012. http://eur-lex.europa.eu/legal 

content/EN/TXT/PDF/?uri=OJ:C:2012:326:FULL&from=EN . 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:2012:326:FULL&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:2012:326:FULL&from=EN
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policies and legal provisions undermine the regulation of migration, making it more 

difficult to protect the interests of migrants, third countries and EU member states. 

 

Steps have been taken to harmonise the different aspects of EU migration policy. In 

2008 the EU adopted its GAMM
7
 (Global Approach to Migration and Mobility) to unite 

all migration-related policies in a coherent manner. The overall goal of the GAMM is to 

encourage regular migration and to fight irregular migration through  cooperation with 

third countries, both those from which migrants originate and those through which they 

transit, including by concluding mobility partnerships. 

 

Nonetheless, the implementation of the GAMM has proved difficult, and the EU’s 

approach to migration has often been dominated by an excessively security-oriented 

approach. This type of approach rises from a criminalization and stigmatization of 

irregular migrants who are especially perceived as a problem rather than resource.  

 

This negative approach to immigration is in particular evident in the legal measures 

governing this area. 

 

 

AIMS AND METHODOLOGY OF RESEARCH 
 

This research arises from the observation of several problems on the EU migration 

policy. It is necessary to work out a more effective EU policy and legislation to address 

the increasing phenomenon of irregular migration into EU.  

 

Connected to the phenomenon of irregular migration, there is also the problem of the 

deaths into the Mediterranean sea when immigrants try to cross the sea to reach the 

shores of EU. This is why the creation of new rules and a better implementation of 

existing legislation is urgent to address the dramatic situation.  
 

The current European Union system of combating irregular migration has not been 

effective. In this paper we will consider the political, legislative and sociological aspects 

of migration and come up with several policy recommendations in order to improve 

some of the problems currently facing the EU in combating irregular migration. 

 

The research focuses on several aspects of the matter of irregular migration and for each 

of them the paper tries to answer some questions: 

 

 What is the current EU framework? 

 What are the relevant problems? 

                                                           
7  Communication from the Commission to the european Parliament, the Council, the European economic and Social 

Committee and Committee of the Regions,  The Global Approach to Migration and Mobility,COM/2011/0743 final. 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52011DC0743&from=EN 
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 What policy options are available? 

 

Our analysis is based especially on EU documentation such as directives, regulations 

and decisions as well as literature on the topic. Moreover, the information and the work 

of some EU organizations (such as think tanks and NGOs) has been consulted. 

 

1. ELEMENTS OF BACKGROUND 

 

1.1. Criminalization of Irregular Migration
8
 and Development of Extremist 

Political Movements
9
 

 

As the research will show subsequently, it seems immigration from third states is 

generally addressed from a security perspective in the EU. Both in language and in 

policy,  irregular migration and irregular migrants are being criminalized. This 

manoeuvre of placing irregularity in a continuum of illicitness is closely tied to the 

increasing securitization: categorized as being something with a criminal connotation, 

intensified security measures against immigrants can be presented as legitimate and 

urgent. 

 

The criminalization  of irregular migration and irregular migrants manifests itself in four 

ways:  

 

 employing language and implementing measures that separate foreigners from 

citizens; targeting people who engage with foreigners (e.g. those working in 

transport companies, landlords, doctors); 

 deeming the risk that irregular migration is perceived to pose as similar to the risk 

that crime is perceived to pose; 

 not establishing distinctions between those (persons or networks) who engage in 

actual criminal activities themselves (e.g. traffickers and smugglers) and their 

victims.
10

 

 

This criminalization approach is supported by extremist political movements which are 

spreading in the member states. 

 

 Launch of a pan-European alliance of far-right parties, led by the French 

National Front and the Dutch Freedom Party headed by Geert Wilders, vowing 

to slay ‘the monster in Brussels’. The right wing parties have grown from a 

general dislike for Brussels and then use immigrant-based rhetoric to help justify 

their ideas; Parties closer to the centre, such as the conservatives (Tories) in the 

                                                           
8    Referent of the topic Lieke van der Veer. 

9   Referent of the topic James Hurley. 

10  See also High Commissioner for Rrìefugees (2010), Criminalisation of migration in Europe – Human Rights 

implications (Issue Paper). www.commissioner.coe.int. 

http://www.commissioner.coe.int/
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UK and UKIP are also advocating for limited immigration (or at the very least 

decreased benefits to EU migrants);  

 Growth in support for far-right, anti-European, anti-immigrant parties has been 

fed by the worst world recession since at least the 1930s, which has resulted in 

mass unemployment and falling living standards;  

 Parties that have traditionally been in the background, playing down their 

sympathies with fascism and Nazism are re-emerging, having given themselves a 

PR facelift. Marine Le Pen, leader of the French FN (Front National), is playing 

down the anti-Semitic record of her party.  

 The Dutch far-right leader has ploughed a slightly different furrow, mobilising 

fear and hostility not against Jews but Muslim immigrants. Like Le Pen, Wilders 

focuses on the alleged cosmopolitan threat to national identity from the 

European Union.  

 Growth in support for far-right, anti-European, anti-immigrants parties has been 

fueled by the recent economic downturn; French and Dutch right-wing parties are 

keeping their distance from openly neo-Nazi parties such as Golden Dawn, whose 

paramilitary Sturmabteilung has terrorised refugees and immigrants in Greece. 

 

1.1.2 Current Problematic Aspects 

 

 Terminology 

 

Generally, the EU institutions and member state governments use the expression ‘illegal 

immigrants’  and ‘illegal immigration’.
11

 However, these terms are loaded. Illegality is a 

juridical categorization and as such not a quality inherent to a person. Migrants are not 

‘illegal’, they are in an ‘irregular’ situation or ‘undocumented’
12
. The term ‘illegal’ 

criminalizes migrants, as it associates them with offences to criminal law and taints 

them with suspicion.
13

  

 

 Targeting of migrant in relation to irregular border crossing 

 

FRONTEX
14

 and EUROSUR
15

 (European Border Surveillance System which) have 

often considered illegal migration a security threat on the same level as organized crime, 

with security instruments wielded against all these phenomena.
16

 
                                                           
11   High Commissioner for Refugees (2010), Criminalisation of migration in Europe – Human Rights implications 

(Issue Paper). www.commissioner.coe.int 
12   Media Friendly Glossary on Migration, (2014), p. 19 

13  Commissioner for Human Rights (2010), Criminalisation of migration in Europe – Human Rights implications, p. 

9. www.commissioner.coe.int . 

14  Regulation EC No. 2007/2004 of 26 October 2004, O.J.L., 349, 25 November  2004, p.1-11. Website EUR-

LEX.europa.eu . 

15  Proposal for a regulation of the European Parliament and of the Council establishing the European Border          

Surveillance System, COM/2011/873  of 12 December 2011, web-site EUR-Lex.europa.eu, on based of the COM/   

2008/68 of 13 February 2008 of the Commission of the European Communities. Website EUR-Lex.europa.eu. 
16  Manrique, G., M et al (2014), Mediterranean flows into Europe:  Migration and the EU's foreign policy, p. 8. 

www.expo.ep.parl.union.eu . 

http://www.commissioner.coe.int/
http://www.commissioner.coe.int/
http://www.expo.ep.parl.union.eu/
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 Targeting of asylum seekers 

By the Directive 2005/85
17

  applies a series of obligations on asylum seekers which 

otherwise would only apply to persons under suspicion of/convicted of criminal offence 

(obligations to report, inform, record). 

 

 Detention of irregular migrants 

 

The UN Working Group on Arbitrary Detention (WGAD) has stated, for example, that 

“criminalizing illegal entry into a country exceeds the legitimate interest of states to 

control and regulate illegal immigration and leads to unnecessary [and therefore 

arbitrary] detention”.
1819

 

 

 National extremist parties 
 

This criminalization of irregular migration is often used by national extremist parties to 

win over the electorate. Their concerns about immigration and cultural diversity do not 

stem simply from economic grievances over jobs and social housing, they appear to 

stem from a belief that immigration, minority groups and diversity threaten national 

culture.  

 

The entrance of these parties in the EU Parliament aim to strengthen the criminalization 

approach and the EU security policy aimed towards the phenomenon.  

 

1.2. Irregular Flows Towards EU: Routes Across the Mediterranean
20

 
 

The issues of a more effective protection and adequate management of mixed migration 

flows in the Mediterranean sea has gained salience since the October 2013 shipwreck 

off the coast of Lampedusa, Italy in which 386 migrants lost their life. Within the 

European Union, the Southern member states (Italy, Greece, Spain and Malta) are called 

to face these issues more directly and more urgently.  

 

Five different routes across the Mediterranean have been favoured by migrants. Which 

of the five is most travelled has varied, depending largely on pressures in migrants’ 

home countries and the response at the EU's external borders
21

. 
 

                                                           
17  

�
 Council Directive 2005/85/EC of 1 December 2005 on minimum standards on procedures in Member States for 

granting and withdrawing refugee status, OJL 326, 13.12.2005, p. 13–34. http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2005:326:0013:0034:EN:PDF 
18

 High Commissioner for Refugees. (2011). Back to Basics: The Right to Liberty and Security of Person and ‘Alternatives 

to Detention’ of Refugees, Asylum-Seekers, Stateless Persons and Other Migrants. (Background Paper). Accessed 

online at: www.unhcr.org 

19  Back to Basics, p. 11/12. 

20  Referent of  the topic Annalisa Morticelli 

21
  

Manrique Gil, M., Barna, J., Hakala, P., Rey, B., Claros, E. (2014), Mediterranean flows into Europe: Migration 

and the EU's foreign policy, Directorate-General for External Policies, Policy Department. 
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Figure 3: Main Mediterranean migration routes 
22

  

 

 
 

Source:FRONTEX  data Infographic by Eulalia Claros, European Parliament Research Service 
 

The Eastern Mediterranean route was the preferred route in 2012 (especially from 

Syria and points further East).  

 

Despite occasional peaks as during 2013, the West Mediterranean routes remain less 

important in terms of number of detections (especially from Morocco).   

 

In the Third quarter of 2013, the Central Mediterranean route was the main one to reach 

the EU, similar to the beginning of 2011 during the Arab Spring (especially from the 

Horn of Africa, Libya and Tunisia. The next year was calmer, before a significant 

increase occurred between the second and third quarters of 2013 as a result of growing 

flows of irregular immigrants from Eritrea and Syria.  

 

The following chapter is a panorama of the European policies concerned with irregular 

migration. 

 

2. EU POLICY ON IRREGULAR MIGRATION: CURRENT FRAMEWORK 

AND PROBLEMS 

 
                                                           
22  Manrique Gil, M., Barna, J., Hakala, P., Rey, B., Claros, E. (2014), Mediterranean flows into Europe: Migration 

and the EU's foreign policy, Directorate-General for External Policies, Policy Department  
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2.1. Military and Humanitarian EU Operations
23

 

 

2.1.1. Mediterranean Task Force 
 

After the tragedy off the Italian island of Lampedusa on 3 October 2013, the EU's most 

important response was the establishment of a Mediterranean Task Force by European 

Commission which on 4 December 2013 suggested 38 ways to prevent further loss of 

life.  

These included reinforcing border surveillance and maritime inter-agency civilian and 

military cooperation in the operations of FRONTEX which has been created in 2004 

and reformed last time in 2011. Moreover, EUROSUR which became operational in 

December 2013 and is used by FRONTEX is an information-exchange system designed 

to improve the management of the EU external borders
24.

 

The increasing militarisation of the issue of irregular migration was underscored in 

December 2013, when the European Council called for the establishment of an EU 

Maritime Security Strategy by June 2014 as well as for increased synergies between 

CSDP (the EU’s Common Security and Defence Policy) and freedom/security/justice 

actors to tackle illegal migration. The Council also encouraged the use of CSDP to 

support third states in border management. The Greek presidency of the Council has  

made irregular migration and maritime security priorities for the first semester of 2014, 

which the subsequent Italian presidency has also adopted. 

 

2.1.2. EU Joint Operations (JOs) 
 

The creation of Schengen
25

 allows that one member state controls its section of the 

external borders on behalf of all the others. Due to their geographical location, and the 

patterns of travel flows and migratory routes, member states face different situations. 

However, based on the principle of solidarity, the EU needs to provide support to 

member states to compensate for these differences. There are individual operations 

                                                           
23  Referent on the topic Annalisa Morticelli 

24 The Task Force Mediterranean brought together experts from the Member States of the South of EU, the European 

Commission, the European  External Action Service, EASO, FRONTEX, Europol, FRA and the European Maritime Safety 

Agency (EMSA). European Commission (2013), Communication from the Commission to the European Parliament and the 

Council on the work of the Task Force Mediterranean, COM (2013) 869 final. http://ec.europa.eu/dgs/home-affairs/what-is-

new/news/news/docs/20131204. 
25  The Schengen Agreement, incorporated into EU legislation, focuses on free movement inside the Schengen Area 

through the creation of a single external border. Checks at the internal borders are abolished, and controls at the external 

borders are tightened in accordance with a common set of rules, such as how checks are to be carried out, the types of visas 

needed, and the conditions of entry for third-country nationals. The Schengen Area covers: (a) EU Member states except 

the United Kingdom and Ireland (both have opted out and have a separate arrangement, the Common Travel Area, but take 

part in some capacity, notably in the Schengen Information System (SIS)), Bulgaria and Romania (in the process of joining, 

having covered EU requirements according to a European Parliament vote in 2011), Cyprus and Croatia; (b) Several non-

EU States: Iceland and Norway (both belong to the Nordic Passport Union together with 3 EU member states), Switzerland 

and Liechtenstein. Additionally, Andorra and San Marino (not part of Schengen) no longer conduct checks at their borders.  

 Schengen signatories may reinstate border controls at its internal borders in the case of serious threat to public policy or 

internal security, for a period of no more than 30 days or for the foreseeable duration of the serious threat if its duration 

exceeds this. They can do so immediately if there is urgency, and then inform the other members without delay. 

http://ec.europa.eu/dgs/home-affairs/what-is-
http://ec.europa.eu/dgs/home-affairs/what-is-


        

14 
 

carried out by member states
26

 as well as  Joint Operations which deploy from the EU 

through FRONTEX
27

.

 

Some relevant and recent examples of Joint Operations
28

, useful for our following 

reflections, are: 

 

RABIT (Rapid Border Intervention Teams), November 2010-March 2011, created after 

Greece called for European solidarity and for further European assistance in the field of 

border operational cooperation. This call resulted from the exceptional pressure of the 

large number of persons crossing the border irregularly every day. During the operational 

period, every week close to 200 well-trained guest officers from 26 Member States 

assisted their Greek colleagues in controlling the border areas as well as in identifying the 

apprehended irregular immigrants. The deployment of the RABIT at the Greek-Turkish 

border has established a gradual decrease in the flow of irregular entries at the relevant 

border sections between Greece and Turkey. 
 

POSEIDON SEA, 2010, was carried out at the maritime borders in the Aegean Sea 

while POSEIDON LAND, 2011, was launched right after the RABIT operation. 

Poseidon Land will ensure continuity in controlling the Greek-Turkish border, as well as 

in preventing irregular immigration in the Eastern Mediterranean region. 

 

HERMES, February – August 2011, launched by Italy and FRONTEX after the agency 

received a formal request for assistance from the Italian Ministry of Interior for the 

extraordinary migratory situation in the Pelagic Islands. The Italian Government 

requested assistance in strengthening the surveillance of the EU’s external borders, 

assisting the Italian authorities in managing the inflow of migrants from North Africa, 

particularly arrivals from Tunisia, on the island of Lampedusa. 

 

AENEA, 2012, FRONTEX coordinated  this operation with Italy as host state. This 

operation mainly focused on migratory flows from Egypt and Turkey (via Greece) to 

Italy. 
 

MOS MAIORUM, October 2014, a Joint Police Operation launched by the Italian 

Presidency of the Council of the European Union. The coordinating authority is the 

Italian Ministry of Interior. The agency FRONTEX was invited by the Italian 

Presidency to provide support to the operation in the area of risk analysis. This means 

that the agency will only provide the Italian Presidency with statistics and data analysis 

of the migratory flows at external borders of the European Union. Its purpose is to 

tackle the illegal trafficking of migrants, also by “apprehending” undocumented 

migrants and gathering relevant information to fight human trafficking. The operation 

                                                           
26

  
For example MARE NOSTRUM, an humanitarian and military Italian operation, it will be depth in the text, or 

XENIOS ZEUS or ASPIDA, two operations conducted by the Greek government. 

27
   

Source from European Commission, www.europa.eu 

28  Source for all JO by FRONTEX, www.fronte.europa.eu 
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has been concluded. 

 

TRITON, November 2014, was launched on 1 November 2014 by Italy and FRONTEX  

after the request of Italy for a significant EU intervention to deal with the exceptional 

inflows of migrant coming mainly from Syria. 

 

Last October 2013 Italy  established a military and humanitarian operation MARE 

NOSTRUM
29

 to tackle the dramatic increase of migratory flows and consequent tragic 

ship wreckages off the island of Lampedusa during the second half of the year. The 

operation, terminated with the start of TRITON, existed to improve maritime security, 

patrol sea lanes, combat illegal activities, especially human trafficking, and tackle the 

Mediterranean humanitarian emergency in the Sicily Straits. This operation had two 

official aims: to guarantee the safety of migrants’ life at sea and to arrest and prosecute 

smugglers. It involved personnel, naval and aerial equipment of the Military Navy, Air 

Force, Army, Coast Guard, Carabinieri, Guardia di Finanza and Military Red Cross, as 

well as personnel of the Ministry of the Interior, Department of Public Security – 

Directorate for Immigration and Border Police. The cost of this operation was around 

9 million per month, which was mainly covered by the Navy’s ordinary budget. 

Moreover, the operation MARE NOSTRUM covered a wide area in the Straits of Sicily 

about 70,000 sq. km, three times Region Sicily.  

 

When a migrant boat was detected, the migrants were all rescued and transhipped on 

military ships; they were provided medical assistance and were brought to an Italian 

port in Sicily or in other regions in Southern Italy, where they were disembarked. 

Compared to the previous phase actions, there were two remarkable differences. Firstly, 

in 2011, unless a SAR
30

 event was declared an operation at sea started only once the 

migrant boat entered the contiguous zone (closer than 24 nautical miles from the Italian 

coast) under the coordination of the Guardia di Finanza; secondly, if the migrant boat 

was fit to continue its navigation, migrants were not transported  to Italian vessels, but 

escorted to the closest Italian port (mainly Lampedusa). If needed, members of the 

Italian crew took control of the migrant boat to lead it safely into the port.  

 

In terms of results, MARE NOSTRUM was successful in preventing further shipwrecks 

and deaths at sea, as well as in identifying and arresting smugglers, as widely 

acknowledged at national, European and international level. However, its costs, which 

were almost entirely covered by Italy (available EU funds are limited compared to 

operational costs) represented a contentious issue and have fuelled a fierce debate on 

European contribution (or lack thereof) to the operation
31

. 
                                                           
29

   
Italian Ministry of Defense, www.marina.difesa.it.   

30  SAR, International Convention on Maritime Search and Rescue. It has been adopted in 1979 and entered in force 

in 1985. http://www.imo.org/About/Pages/ContactUs.aspx 

31
   

A further controversial aspect of MARE NOSTRUM is related to its transparency. While in 2011 rather detailed 

information was available about how operations at sea were carried out by the Guardia di Finanza and Coast Guard, the 

personnel’s rules of conduct and the operational procedures of MARE NOSTRUM have never been disclosed. Although 

the Navy offers a constant update on the ongoing operations through its Twitter account; transparency on procedural 

http://www.marina.difesa.it/
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Indeed, the costs of the operation and the difficulty to manage the massive number of 

landings, has brought Italy to request sharing in the managing of the emergency. In this 

way the new Joint Operation TRITON was born, for which details have been agreed on 

between FRONTEX and Italy. The operation merged and expanded HERMES  and 

AENEA operations and the sea area covered is close to the EU shores. The main aim of 

the operation is the surveillance of the borders and not search and rescue life into the sea 

as MARE NOSTRUM. However, the international law of the sea continues to be 

applied, meaning that the vessels which find persons in danger in the sea have the 

obligation to rescue their life. 

 

2.1.3. Current Problematic Aspects 

 

a) Lack of protection of human rights  

 

The main problematic aspect in the framework described above on the EU maritime 

operations, seems to be the lack of protection of human rights of the migrants within 

the operations. Indeed, these operations are deployed with a security approach which 

has as its main purpose  the surveying of borders and detecting irregular entry. After 

detection, they return these citizens to their country of origin
32

.  

 

To combat the lack of human rights protection, in 2012 the independent position of FRO 

(FRONTEX Fundamental Rights Officer) was created and on 17 December 2012 the 

first FRO was appointed. The FRO’s role is to monitor, assess and make 

recommendations on the protection and guarantees of fundamental rights in all 

FRONTEX activities and operations.  
 

On a similar note, the European Ombudsman, Emily O'Reilly, announced on 22 October 

2014 that her office has opened an investigation into how FRONTEX ensures respect of 

fundamental rights in the context of forced returns under the agency’s joint return 

operations (JROs). The EU Ombudsman addressed a list of questions to the agency, 

including a question on how independent monitoring during JROs can be guaranteed. 

The inquiry also looks at FRONTEX’s cooperation with national monitoring bodies as 
                                                                                                                                                                                                      

elements of the operation is crucial, in particular with regard to possible on-board identification and screening 

procedures, as it is not clear whether they take place and with what modalities. 

32  Pastore, F., Roman, E. (2014), Implementing selective Protection: Comparative Review of the Implementation of    

Asylum Policies at National Level Focusing on the Treatment of Mixed Migration Flows at EU’s Southern Maritime 

Borders, FIERI working paper commissioned by the Sachverständigenrat deutscher Stiftungen für Integration und 

Migration, www.svr-migration.de. This paper focus on the EU Joint Operation, consequently the critic aspects analyzed 

here are related to these       operations. However, it is necessary stressed on this regard that also the national operations, 

as the Greek XENIOS ZEUS operation, have been criticized for the violations of human rights. For example, the 

XENION ZEUS operation mentioned, which had the goal according to the Greek Police to seal the borders; return 

undocumented immigrants to their countries of origin; and “reinstate the rule of law” in the centre of Athens, has been 

heavily criticized as a discriminatory practice, among others by ECRE, Amnesty International, Human Rights Watch and 

the Greek Council for Refugees. Moreover, this kind of operation, as showed by a Greek project (Midas project, 

Assessing the cost-effectiveness of irregular migration control policies in Greece, by Danay Angeli, Anna 

Triandafillydou, Angeliki Dimitriadi ) does not have a good cost-effective political tool: as more than 90% of resources 

are spent on checks that did not lead to the detection of irregular. Additionally, forced return via charter flight is the most 

expensive type of return, both in terms of cost and human resources. 

http://www.svr-migration.de/
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per Article 9(1b) of the FRONTEX Regulation
33

 and Article 8(6) of the Return 

Directive
34
. Ms O’Reilly highlighted that “by their very nature, forced return operations 

have the potential to involve serious violations of fundamental rights. Through this 

investigation, I want to find out how Frontex is equipped to deal with potential 

violations and how it minimises the risk of such violations.”
35

 

 

Both currently and in the past, there has been much criticism, in particular from NGO’s, 

on several operations for the stigmatization of irregular migrants as criminal. This 

criminalization contributed to the lack of an effective protection of human rights. 

Recently, a debate on this issue was developed following the creation of  MOS 

MAIORUM and TRITON (see point b) of this paragraph) operations.
36

 

 

 

The most relevant criticism of the MOS MAIORUM operation concerned its use of 

mass identification. With the EU facing a demand for a more speedy return policy, the 

EU implemented a probable mass identification of people. This policy has shown to be 

very similar to round-ups as it has a very low chance of success in identifying refugees. 

This makes the information gathered using this technique of arguable use. 

 

b) Lack of Joint Operations with the scope of search and rescue lives 

 

The main criticism of the TRITON operation is that there is no search and rescue of 

these migrants making the trip across the sea.  The vessels used by the smugglers are 

not able to survive a trip across the sea already when they leave their   shore of 

departure. The area covered from the EU operation is only close to the EU shores, thus 

many migrants are destined to die into the sea, far away from the EU shores because 

their vessels will not be detected in the most of the cases (also whether it continues to be 

applied the international law of the sea and SAR
37

, which provides to rescue persons 

into the sea who risk their life). That could mean transforming the Mediterranean sea in 

a cemetery
38

.  

 

Moreover, the operation as MARE NOSTRUM has been useful in fighting against 

trafficking in human beings
39

, but an operation such as TRITON does not seem have the 

suitable equipment and funds to achieve this aim. 

                                                           

33   Regulation EC No. 2007/2004 of 26 October  2004, O.J.L.  349, 25 November  2004, p.1-11. Website EUR-     

Lex.europa.eu . 
34   Directive 2008/115/EC, 16 December 2008, O.J.L. 348, 24 December 2008, p. 98-107.  Website www.eur-

lex.europa.eu  

35 European Ombudsman, Press release no. 20/2014, 22 October 2014. 

36
  

Mos Maiorum, a shortsighted and inhuman policy clashing with the humanitarian issue at the foundation of 

Europe (2014), ASGI (Association for Juridical Studies on  Immigration). 

37
   

Website www.imo.org 

38
   

Fargue, P., Bonfanti, S. (2014), When the best option is a leaky boat: why migrants risk their lifes crossing the 

Mediterranean and what Europe is doing about it, Migration Policy Center, EUI, Italy. 

39  De Bruycker, P., Di Bartolomeo, A., Fargues, P. (2013), Migrants smuggled by sea to the EU: facts, laws and 

policy options, MPC Research Report 2013/09. 

http://www.eur-lex.europa.eu/
http://www.eur-lex.europa.eu/
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Furthermore, 

 On 27 October 2014 the new Foreign 

Office Minister Lady Joyce Anelay announced that Britain will not support future 

search and rescue operations carried out in the Mediterranean to prevent the death of 

migrants at Europe’s borders. The British Foreign Office has argued that they will not 

participate in TRITON because they claim that search and rescue operations in the 

Mediterranean have become a ‘pull factor’ which encourages people to migrate to 

Europe. Human rights organisations such as the British Refugee Council, Statewatch 

and Amnesty International have denounced the British government’s decision as they 

consider that such operations are crucial in order to avoid further mass drowning of 

migrants. They state that by refusing to rescue people fleeing from war and persecution, 

Britain is not living up to its international commitments
40

. This is just one example of 

highly divergent views on the issue inside the European Union. 

 

 

2.2. European Security Policy
41

 

 

2.2.1. Key Policy Areas with a Migration and Security Dimension 

 

The dimensions of security and migration intersect in several areas: border control and 

the granting of international protection, organised crime – human trafficking, 

cybercrime, terrorism, and information exchange on security matters. Overall, security 

sector cooperation in the field of border management is extensive and comprehensive, 

and there is also substantial legislation outlining principles and common rules within the 

other areas (keeping in mind that internal law-enforcement matters are not subject to the 

same regulations as external border management). 

 

COOPERATION AMONG EU BODIES 

EU agencies/bodies in the area of Home Affairs provide information and advices, 

prepare and take decisions, oversee operations and support policymaking. They 

cooperate both with each other and with other EU bodies through various programmes, 

operations and networks (often according to work plans such as the 2013 Multilateral 

Cooperation Scorecard of CEPOL, EASO, EIGE, EMCDDA, EUROJUST, EUROPOL, 

FRA and FRONTEX). Additionally, the EEAS is involved when it comes to 

                                                           
40  Travis Alan, UK axes support for Mediterranean migrant rescue operation, The Guardian, 27 October 2014. 

41  Referent of the topic Guerrassimova Lyuba. 
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cooperation with third countries and international organisations, which is facilitated by 

EU delegations across the globe; it also has an agreement with FRONTEX for the 

operation of the Joint Situation Centre.  

 

COOPERATION WITH THIRD COUNTRIES IN TERMS OF SECURITY 

The European Council’s strategic guidelines in the area of freedom, security and justice, 

stress the need to intensify cooperation with non-EU countries, with a focus on: 

 Migration and asylum, through the GAMM
42

 framework, which in turn includes 

combating human trafficking and promoting international protection, as well as 

the promotion of legal alternatives to irregular migration; 

 Security, with a focus on organized crime, terrorism, and the protection of critical 

infrastructure.  

For candidate and potential candidate countries, cooperation focuses on security and the 

strengthening of administrative capacities to implement relevant policies. For the EU 

neighbourhood, the goals are more efficient border and migration flow management, 

Mobility Partnerships, visa facilitation or liberalisation, and security sector reform with 

a focus on terrorism and organised crime. Other strategic partnerships refer to the 

dialogue with the US and the Common Space on Freedom, Security and Justice with 

Russia.  

Existing Partnership agreements include (bilateral) projects addressing information 

exchange, operational and technical cooperation with respect to border management and 

combatting organized crime and illegal immigration, as well as document security. In 

some cases, such as Morocco, these build upon existing bilateral cooperation (usually 

with land or across the sea neighbours). A criticism of mobility  partnerships  addresses 

precisely this point: states are unwilling to negotiate stricter and more comprehensive 

agreements with the EU if they already have and could more easily have bilateral 

agreements with states of their choice. 

 

FRONTEX
43

 itself has outstanding negotiation mandates for concluding working 

arrangements with Egypt, Libya, Tunisia and Morocco, but attempts to launch 

negotiations with these countries have been futile (last information is from 21/2/2014). 

FRONTEX does havefunctioning working arrangements with all Western Balkan and 

Eastern Partnership countries, plus Nigeria and Cape Verde, US and Canada.  

 

                                                           
42  Communication from the Commission to the european Parliament, the Council, the European economic and 

Social Committee and Committee of the Regions,  The Global Approach to Migration and Mobility,COM/2011/0743 

final. http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52011DC0743&from=EN. 

43 Regulation EC No 2007/2004 of 26 October 2004, O.J.L., 349, 25 November  2004, p.1-11. Website EUR-

LEX.europa.eu 
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The ENP (European Neighbourhood Policy) programmes also include bilateral border 

management projects and information exchange.  

 

2.2.2. Current Problematic Aspects 

 

 Security policy and EU agencies 

 

While the debate on internal EU/Schengen migration focuses on socio-economic issues, 

the debate on immigration into the EU is often intertwined with issues of security 

(terrorism, petty crime) and cultural differences (including language and religion). 

Additionally, unemployment is on average higher among third-country nationals, which 

might pose an additional risk
44

.  

 

Within the Schengen process, controlling migration and the external borders in general 

has become paramount, and Schengen itself is at times controversial, for instance when 

it comes to temporary reintroduction of border checks, and the fact that EU member  

does not equal
45

 Schengen member (which might have implications both for 

information sharing and policy coherence). With respect to EU borders, numerous tools 

and procedures have been developed, especially in the past several years, such as 

EURODAC and the Common European Asylum System. There is already data on some 

of them, for instance on numbers of apprehended human traffickers and trafficked 

persons, the use of cross-border databases, Dublin-related requests, etc.  

 

However, while the usefulness of certain tools is stressed, it is hard to categorically 

conclude if all in all EU policies have managed to reduce migration, chiefly because 

policies focus on borders and security, while migration per se is addressed on a more ad-

hoc basis through agreements and projects. 

 

The dimensions of security and migration intersect in several areas: border control and 

the granting of international protection, organised crime – human trafficking, 

cybercrime, terrorism, and information exchange on security matters. Overall, 

security sector cooperation in the field of border management is extensive and 

comprehensive, and there is also substantial legislation outlining principles and 

common rules within the other areas (keeping in mind that internal law-enforcement 

matters are not subject to the same regulations as external border management). 

However, politically it is much easier to focus on criminalization (see section 1 for more 

information on ‘criminalization’
46

), and there is a notable lack of political will to tackle 

larger issues such as breaking down the organized crime business model. 

                                                           
44 Source:http://ec.europa.eu/dgs/home-affairs/e-library/docs/infographics/ha-in-

numbers/home_affairs_in_numbers_en.pdf 
 

45 Source: http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/borders-and-visas/schengen/index_en.htm 

 

46  Pag. 10 of the Report. 
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Both the law and practices of member states vary considerably when it comes to the 

asylum procedure, reception conditions and detention of asylum seekers. In some 

countries, such as Austria, Cyprus, Hungary, Malta, the Netherlands and the United 

Kingdom, asylum seekers (in addition to other irregular migrants) are frequently 

detained
47

. There are CJEU/ECJ and ECHR decisions examining the lawfulness in 

prolonged detention cases. In general, there is more coherence in the protection of 

migrants or asylum seekers with special needs, or unaccompanied minors, although here 

there is also the issue of determining age, which in some states happens through very 

extensive medical procedures; Austria, for example, has been criticized for this.  

 

Overall the implementation of the Common European Asylum System has gaps, and 

much more comprehensive studies are needed, for example through the European 

Migration Network or larger-scale joint consultations. Within the policies, there is an 

attempt to balance security issues with human rights and proper/fair treatment of 

irregular migrants, refugees, or asylum seekers. NGOs and UNHCR have taken up the 

chief role in stressing human rights. For example, after UNHCR observations and 

intervention
48

, the ECJ stepped in to rule that for those who seek asylum based on their 

sexual orientation, any determination of their sexuality has to respect their dignity, 

private and family life
49

.  

 

Another example where policies are not coherent is the concept of safe country of 

origin. Determining a state as a “safe country” allows EU members to examine 

protection applications based on general presumptions about the safety of the country of 

origin of the asylum seeker, or the country where they last resided or were granted some  

form of protection. The concept has been used by EU states as a tool to speed up the 

examination of certain cases. However, the 2014 AIDE report, covering 15 EU 

members,  concludes that not even a single country appears on all member state lists of 

such countries. Additionally, UK law allows for partial designation of countries as safe, 

identifying several countries as “safe for men
50
” And in Bulgaria and Poland, the 

legislation refers to a common EU list of safe countries of origin that was supposed to 

be adopted – but this never happened, so no such list exist.  

                                                           
47 Source:http://www.asylumineurope.org/annual-report-20132014; 

http://www.asylumineurope.org/sites/default/files/shadow-reports/background_info_final.pdf; 
http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/reports/docs/emn-
studies/emn_study_detention_alternatives_to_detention_synthesis_report_en.pdf 

 

48
 http://curia.europa.eu/juris/document/document.jsftext=&docid=160244&pageIndex=0&doclang=en&mode=re

q&dir=&occ=first&part=1&cid=178902;  

49 ‘EU court blocks gay asylum tests’ BBC News Europe, 2/12/2014. http://www.bbc.com/news/30290532  

50 http://www.asylumineurope.org/annual-report-20132014 starting p48 

 

http://www.asylumineurope.org/annual-report-20132014
http://www.asylumineurope.org/sites/default/files/shadow-reports/background_info_final.pdf
http://curia.europa.eu/juris/document/document.jsf?text=&docid=160244&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=178902
http://curia.europa.eu/juris/document/document.jsf?text=&docid=160244&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=178902
http://www.bbc.com/news/30290532
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 Cooperation with Third Countries 

 

The overall impression is that cooperation goals and efforts are outlined in numerous 

declarations, programmes, action plans, memoranda, etc. In fact, the existence of so 

many overlapping statements  might confuse cooperation efforts. All relevant states 

have to abide by international treaties, UN strategies, regional agreements, bilateral 

treaties, multilateral cooperation agreements with the EU, and now further regional ones 

such as the Khartoum Process. Multilateral cooperation is fundamental yet challenging. 

Firstly, bilateral cooperation allows for more flexibility but it undermines the bargaining 

power of the EU as a whole. Secondly, it is harder to identify best practices and 

problems, since no coherent data exists on the effect of current cooperation 

programmes. This might be the reason why EU third country cooperation focuses on 

separate projects rather than a longer-term strategy
51

.  

 

For example, cross-border cooperation initiatives in the Mediterranean basin seem to 

include large projects, mostly on the environment and sustainable socioeconomic 

development.
52

 Existing data usually includes a list of the results achieved with each 

project. There are also online databases that include the projects in the respective 

regional cooperation programmes. Nonetheless, it is not possible to find an in-depth 

lessons learned evaluation of the programmes, so that lessons could be implemented in 

the starting PanAfrican programme 2014-2017
53

 and future initiatives. The PanAfrican 

endeavour appears  to be all-encompassing and comprehensive. However, at the same 

time there is no mentioning of any evaluation and  monitoring mechanism of the 

programme itself and its projects. 
 

2.3 Return policy
54

 

 

2.3.1 Relevant Political Instruments 
 

The EU has adopted a variety of policy instruments so far, for example: 

 

 Return Directive 
 

                                                           
51  For instance, when discussions were ongoing with Senegal regarding mobility cooperation, Senegal saw a 

problem in that all EU members could hold it accountable to a readmission agreement but not all had to commit resources 

to projects. Regarding Senegal see source: https://www.youtube.com/watch?v=HTyL5gkZ8ak 
52  A map: 

http://www.territorialcooperation.eu/frontpage/show/10839?ss=e205830f9a267021bed7b09808bac78b7c2be01f7934186

63804e8321b0c72a3#bb  

53 https://ec.europa.eu/europeaid/sites/devco/files/mip-pan-african-programme-2014-2017_en 

 

54  Referent of the topic Annalisa Morticelli 

http://www.territorialcooperation.eu/frontpage/show/10839?ss=e205830f9a267021bed7b09808bac78b7c2be01f793418663804e8321b0c72a3#bb
http://www.territorialcooperation.eu/frontpage/show/10839?ss=e205830f9a267021bed7b09808bac78b7c2be01f793418663804e8321b0c72a3#bb
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In recent years, considerable progress has been made towards putting in place a 

consistent legal framework for return measures in member states across the Union, 

notably with the adoption of the ‘Return Directive’  2008/115/EC
55

. It establishes 

common standards and procedures for member states, whereby irregularly staying third-

country nationals may be removed from their territories. It lays down provisions for 

terminating irregular stays, detaining third-country nationals with the aim of removing 

them and procedural safeguards. 
 

 Visa Information System 

 

Another legal instrument adopted at EU level which also plays an important role in the 

area of return is the VIS (Visa Information System) Regulation (EC) No 767/2008
56

, 

tool for identification and documentation of returnees, already mentioned in the 

previous section of the report. The main objectives of the VIS are to facilitate visa 

application procedures, to facilitate checks at external borders and to enhance security. 

The VIS is progressively being rolled out in the different regions of the world, starting 

with North Africa (Algeria, Egypt, Libya, Mauritania, Morocco and Tunisia), the Near 

East (Israel, Jordan, Lebanon and Syria) and the Gulf Region (Afghanistan, Bahrain, 

Iran, Iraq, Kuwait, Oman, Qatar, Saudi Arabia, United Arab Emirates and Yemen). 

Some Member states have already started to use VIS data for return and readmission 

purposes and this seemed to have a positive impact both in terms of length of return 

procedures and rates of return. 

 

 Joint Return Operations 

 

Relevant governmental and non-governmental actors, in particular IOM (the 

International Organization for Migration), have played an important role in facilitating 

voluntary departure by carrying out AVR (Assisted Voluntary Return programmes) 

providing comprehensive return assistance, including activities aimed at ensuring 

sustainable reintegration in countries of origin. As part of operational cooperation 

measures between Member States, States increasingly used joint flights for removal. In 

this context, the FRONTEX
57

 agency played an important role as a vehicle for 

promoting joint return operations. 

 

In 2012, the position of an independent FRO (FRONTEX Fundamental Rights Officer) 

was created and on 17 December 2012 the first FRO was appointed. Its role is to 

monitor, assess and make recommendations on the protection and guarantees of 

fundamental rights in all FRONTEX activities and operations including those related to 

JROs. 

                                                           
55

   
Directive 2008/115/EC, 16 December 2008, O.J.L. 348, 24 December 2008, p. 98-107. Website www.eur-

lex.europa.eu  

56
   

Regulation No. 2008/767, 9 July 2008,  OJ L 218, 13.8.2008, p. 60–81. Website www.eur-lex.europa.eu . 

57  Regulation EC No. 2007/2004 of 26 October 2004, O.J.L., 349, 25 November  2004, p.1-11. Website EUR-

LEX.europa.eu . 

http://www.eur-lex.europa.eu/
http://www.eur-lex.europa.eu/
http://www.eur-lex.europa.eu/


        

24 
 

 

2.3.2. Return Directive 

 

The Return Directive is the most relevant EU disposition in the matter of return policy. 

Among the aims of the Directive there was also the harmonisation of the rules in the 

matter of return policy in the Member States
58

. Following is a short summary of the 

main provisions contained in the Directive
59

. 

 

It is important stress that under EU law, the Schengen Borders Code
60

 (Regulation (EC) 

No. 562/2006) requires that third country nationals who do not fulfil the entry 

conditions are refused entry into the EU. Border guards have a duty to prevent irregular 

entry. The national law of many EU Member States provides for short-term deprivation 

of liberty at the border, which often takes place in the transit area of an airport. 

 

The Directive lays down common rules on a number of issues relevant to return 

proceedings. It regulates the issuing of return decisions (Article 6), and stipulates that 

irregularly staying third country nationals should be granted a period ranging between 

seven and thirty days to independently organise their departure (voluntary return) 

before measures to carry out forced return are taken (Article 7).  

 

Forced returns are laid down by Return Directive and also by the FRONTEX-

coordinated joint return operations, mentioned above, which are regulated by revised 

FRONTEX  Regulation (EU) No. 1168/2011
61

. The forced returns must be carried out 

with due respect for the dignity and the physical integrity of the persons concerned. 

Special care should be taken with regard to vulnerable persons, including children, as 

well as those at risk of suicide or self-harm. Any use of coercive measures  must be 

reasonable, necessary and proportionate. 

 

A number of procedural safeguards are granted to persons subject to return procedures, 

for example the right to appeal or seek review of decisions related to return and to 

receive essential health care and, in the case of children, to access education while 

removal is pending (Article 14). The Directive also sets out provisions on the detention 

of third country nationals pending removal, including the maximum length of time 

during which a person can be detained
62

 (Article 15) and the conditions of detention 

                                                           
58

  
Handbook on European law relating to asylum, borders and immigration (2014), European Union Agency for 

Fundamental Rights, Council of Europe. 

59  Summarized by Elisabeth Jenschke 

60  Regulation EC No. 562/2006 of 15 March 2006, O.J.L. 105, 13 April 2006, p. 1-32. Website www.eur-

lex.europa.eu.. 

61
  

Website www.eur-lex.europa.eu 

62  In terms of case law held by the European Court, measures  has been taken to some clearify positions, for example 

with reference to the detention time to return, a recent case makes clear that there must be a nexus between the purpose of 

the procedure and its duration, therefore such imprisonment can go on only until  the need of expulsion
�

. In another 

decision the Court noted that the location and conditions of detention must be appropriate in light of the fact that 

detention does not apply to an individual criminal but a stranger.
. 

http://www.eur-lex.europa.eu/
http://www.eur-lex.europa.eu/
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(Article 16), and establishes particular rules for the detention of children and 

families (Article 17). 

 

2.3.3. Current Problematic Aspects 

 

The main criticisms of the Return Directive, on which this paragraph will  be focused, 

are related to the vagueness of many provisions which do not allow a proper 

harmonization of the matter in the Member States which implemented the Directive in a 

different way. Moreover,  it does not guarantee an effective protection of human rights 

due to the vagueness of its text
63

  and for the particular implementation by Member 

States. 

 

 The lack of harmonization of the matter  

 

The objective of the common legal framework was to ensure equal and fair treatment of 

people who are liable to expulsion but the numerous exceptions and discretions to the 

rules governing the return process will ensure that widely diverging practices will 

persist and call into question the level of harmonisation which has been achieved. 

Indeed, the Directive, as many others in the field of immigration and asylum, is the 

minimum harmonization: many provisions are formulated in terms of options, leaving 

the States free to adopt them or choose from a variety of alternatives. The Directive 

allows member states to maintain or introduce more favourable provisions and thus the 

range of provisions theoretically compatible is therefore extremely varied creating the 

lack of harmonization
64

.It seems that member states are reluctant to transfer authority on 

this issue with the result that EU does not have a proper effective policy on the topic. 

 

 No effective protection of Human Rights 

 

Concerning human rights, there was some expectation that the Returns Directive would 

be a significant contribution to the protection of the human rights of irregular migrants, 

in particular by ensuring adequate procedural safeguards against expulsions and setting 

substantive limits on detention. Unfortunately, negotiations on the text of this Directive 

have failed to produce a result that entirely meets the minimum standards of 

proportionality, fairness and humanity which should apply to EU immigration and 

asylum law. 

Member States' authorities have to decide to grant irregular immigrants either residence 

permits or send them back to their home country. However, the rules do not provide 

enough legal clarity to ensure that an irregular status will be resolved with fairness and 

humanity. Moreover, whenever a return decision is not enforced under the provisions 

                                                           
63

  
Baldaccini, A. (2009), The Return and Removal of Irregular Migrants under EU Law: an Analysis of Returns 

Directive, in European Journal of Migration and Law, 11 p. 1-17. 

64
  

Favilli, C. (2009), La direttiva rimpatri ovvero la mancata armonizzazione dell'espulsione dei cittadini di Paesi 

Terzi (“The Return Directive and the lack harmonization of removal of Third citizens”), in Osservatoriosullefonti.it., 

fasc.n. 2/2009. 
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allowing or requiring postponement of removal, recurrence of tolerance of irregularity is 

likely to ensue. That means the irregular migrants can stay in the member state without  

get a regular status but “tolerated” from the state, but that means with a limitation of his 

rights. The position of people whose expulsion cannot in practice be enforced remains 

particularly precarious. 

Some examples of an incorrect application of the Return Directive which bring to a 

violations of human rights:  

 

 on 16 October 2014, the delegation of the European Convention for the 

Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) 

published a report on the conditions of irregular migrants in Greece. The report 

details visits to 24 police and border-guard stations, nine detention facilities and 

seven prisons throughout the country. The Committee reported numerous 

accounts of  physical abuse of migrants in police stations and detention centres, 

and was particularly critical of the conditions for unaccompanied minors. 

Furthermore, a previous visit in 2011 shows that despite the criticism the country 

has received, the ill-treatment of irregular migrants continues to be a problem.  

 Many criticisms have arisen also on the conditions of detentions at the Italian 

detention facilities, where the time of detention does not respect which one 

provided from Directive and where the irregular migrants suffer many violation 

of their human rights.  
 

Moreover, the preamble to the Directive lays down a number of fundamental principles 

which underpin the legislation as a whole protecting human rights and which  should be 

taken into account in the implementation of its provisions
65

 

 

 

 Critics of some regulatory provisions 

 

 The duration of detention to return has been criticised by several NGOs, who 

consider it a threat to fundamental rights. 

 Regarding the decision of return, Article 12 of the Return Directive only 

requires the written form and the translation into a language understandable or ‘  

may reasonably be presumed to understand’
66

 by the third-country national. Also 

provided is the ability on the part of states to decide not to apply this provision to 

                                                           
65 For example: paragraph (6):‘decisions (…)should be adopted on a case-by-case basis and based on objective 

criteria implying that consideration should go beyond the mere fact of an illegal stay’; paragraph (8): ‘it is legitimate for 

Member States to return irregularly staying third country nationals, provided that fair and efficient asylum systems are in 

place which fully respect the principle of non-refoulement; paragraph (16): ‘detention is justified only if the application of 

less coercive measures would not be sufficient’; paragraph (17) ‘persons under detention should be treated in a humane 

and dignified manner with respect for their fundamental rights’. 

66  Article 12, paragraph 2,  Directive 2008/115/EC: “Member States shall provide, upon request, a written or oral 

translation of the main elements of decisions related to return, as referred to in paragraph 1, including information on the 

available legal remedies in a language the third-country national understands or may reasonably be presumed to 

understand.” 
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third-country nationals who have illegally entered and  did not get a permit to 

stay, where decisions related to return [...] are taken by means of a uniform 

national law.  It is provided the obligation to make available data sheets in at least 

five languages on main elements of the uniform. This provision is likely to 

standardize return decisions that should be individual decisions depending on the 

circumstances of each particular case.
67

  

 Another provision which seems not to consider the fundamental rights of 

foreigners subjected to expulsion is Article 13 which provides the opportunity           

for the stranger to obtain judicial suspension of the decision to return, which is 

only considered as a possibility and not as an automatic effect resulting of the 

proposition of the appeal. In this way, the immigrant who decides to contest the 

decision concerning him may do so in vain, because once the expulsion has been 

performed a possible ruling in favour from the authority Court would be useless. 

Moreover, it could highlight that this rule is in contradiction with the 

jurisprudence of the European Court of Human Rights, which requires the 

suspension whenever there is a risk to the stranger of torture or inhuman and 

degrading treatments, but the Directive does not seems to consider this principle. 

 Another problematic aspect is the right of foreigners to receive free legal advice. 

In  a system in which free legal advice and assistance are provided only on 

request, immigrants are often not informed of this possibility in a language they 

understand. 
 

2.4. Cooperation between the EU and Third Countries of Origin and Transit
68

 

 

2.4.1. Relevant EU Tools  

 

a) GAMM 

 

The GAMM
69

 (Global Approach to Migration and Mobility) is, since 2005, the 

overarching framework of the EU external migration and asylum policy.  

Its four main objectives are:  

 organising and encouraging legal migration and well-managed mobility, for 

instance better information on employment, education and training opportunities 

available in the EU; 

                                                           
67 Article 12, paragraph 3, Directive 2008/115/EC Member States may decide not to apply paragraph 2 to third 

country nationals who have illegally entered the territory of a Member State and who have not subsequently obtained an 

authorisation or a right to stay in that Member State. In such cases decisions related to return, as referred to in paragraph 1, 

shall be given by means of a standard form as set out under national legislation. Member States shall make available 

generalised information sheets explaining the main elements of the standard form in at least five of those languages which 

are most frequently used or understood by illegal migrants entering the Member State concerned. 
68  Referent of the topic Elisabeth Jenschke. 

69  Communication from the Commission to the european Parliament, the Council, the European economic and 

Social Committee and Committee of the Regions,  The Global Approach to Migration and Mobility,COM/2011/0743 

final. http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52011DC0743&from=EN . 

 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52011DC0743&from=EN
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 preventing and combatting irregular migration, and eradicating trafficking in 

human beings, in cooperation with the partner countries and through readmission 

agreements; 

 maximising the development impact of migration and mobility, for example 

through assistance for returned migrants who want to help build up their home 

country; 

 promoting international protection, and enhancing the external dimension of 

asylum,  increasing the capacity of partner countries in the field of asylum and 

international protection. 

 

The GAMM is implemented through several political instruments (bilateral and 

regional policy dialogues and action plans), legal instruments (such as visa facilitation 

and readmission agreements), operational support and capacity building as well as 

programme and project support made available to third countries and other 

stakeholders, e.g. civil society and international organisations. 

 

The most elaborated bilateral cooperation frameworks under the GAMM are the 

Mobility Partnerships (MP) and the Common Agendas for Migration and Mobility 

(CAMM). Both address mobility issues, but differ in two aspects:  

 establishing a MP would include the negotiation of visa facilitation and 

readmission agreements, whereas a CAMM would not; 

 and an MP is mainly used vis-à-vis neighbourhood countries, whereas a CAMM 

should mainly be used for other third countries. 

 

b) Mobility Partnerships 

 

Mobility Partnerships have been introduced in 2007 by the Commission as a tool to 

better manage the migratory flows into EU. They are agreements concluded between 

certain member states and a third country, with the Commission as an additional 

signatory The agreements are characterized by two components: the political one, a 

declaration from participants that signals their mutual interest to pursue closer 

cooperation, and the programmatically, namely a list of activities concerning a range of 

migration related issues such as integration, human trafficking, borders and fraudulent 

travel documents. 

This new instrument introduced the notion of “circular migration”. According to the 

Commission (2007), the mobility partnership should enable “circular migration” 

between the signatories whereby their nationals would be able to enter, exit and return 

with few restrictions. 

 

The implementation of the mobility partnerships will include opening negotiations on 

an agreement for facilitating the issuing of Schengen visas for certain groups of 

people, particularly students, researchers and business professionals. 
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Partners must ensure that they take every possible measure to prevent irregular 

migration and to this end, agree to conclude a readmission agreement allowing for the 

return of citizens who do not have the right to stay in Europe. 

Seven Mobility Partnerships have been signed so far: with Cape Verde, the Republic 

of Moldova, Georgia, Armenia, Morocco, Azerbaijan and Tunisia.  Negotiations 

have also taken place with Ghana, Egypt, and Senegal (abandoned in 2009). 

 

Besides this, the EU is involved in Regional dialogue processes such as the Africa-EU 

Partnership on Migration, Mobility and Employment and the Rabat Process, Eastern 

Partnership- Prague Process, and the Eastern Partnership panel on Migration and 

Asylum, Cooperation with the “Euro-Med” region. 

 

2.4.2. Current Problematic Aspects 

 

a) “Controlling Migration”: focus on readmission and border controls 

 

In all, bilateral agreements and cooperation in coastal areas and along land borders, 

aimed at curtailing and controlling irregular migration and the readmission of 

repatriated immigrants, remain the dominant strategy
70

 (especially between European 

countries bordering the Mediterranean and the Maghreb countries). The EU and its 

member states (in particular France, Italy and Spain) provide African and Mediterranean 

countries with substantial financial and personnel support in controlling borders, 

fighting human trafficking and strengthening their police and intelligence apparatus. 

FRONTEX operations (and outsourcing the responsibility of stopping migrants to the 

Maghreb) have resulted in a southward shift of migration networks and an 

intensification of migration industries (helping migrants in border-crossing, etc.). 

 

In addition to pushing migration pressure further to the South (instead of solving the 

problem of irregular migration), the ‘externalisation’ of the Europe’s migration 

agreements has also resulted in human rights problems and might light to violations of 

the non-refoulement principle. This principle is the cornerstone of asylum and of 

international refugee law. Following from the right to seek and to enjoy asylum from 

persecution, as set forth in Article 14 of the Universal Declaration of Human Rights
71

, 

this principle reflects the commitment of the international community to ensure the 

enjoyment of human rights for all , including the rights to life, the freedom from torture 

or cruel, inhuman or degrading treatment or punishment, and the right to liberty and 

security of person. These and other rights are threatened when a refugee is returned to a 

                                                           
70 This readmission agreement are instruments useful for the implementation of return policy. However, very often into 

these agreements there is a lack of attention to the respect of human rights of the repatriated immigrants, indeed it is 

also important consider if the situation of the country in which they are rempatriated is safe or not. An example is the 

recent readmission agreement between EU and Turkey:  Sözen, Ülkü Sezgi, EU-Turkey Readmission Agreement: Not A 

 Carrot  But More A    , in: Akademik  a am n n   .   l  Onuruna Rona Aybay a Arma an (2. cilt) [Special issue], 

Legal Journal of Law, December 2014, pp. 2049-2074. In particular to see p. 2063. 

71 UN website: http://www.un.org/en/documents/udhr/ 

http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/international-affairs/global-approach-to-migration/specific-tools/docs/mobility_partnership_cape_verde_en.pdf
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/international-affairs/global-approach-to-migration/specific-tools/docs/mobility_partnership_republic_of_moldova_en.pdf
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/international-affairs/global-approach-to-migration/specific-tools/docs/mobility_partnership_republic_of_moldova_en.pdf
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/international-affairs/global-approach-to-migration/specific-tools/docs/mobility_partnership_armenia_en.pdf
http://ec.europa.eu/dgs/home-affairs/what-is-new/news/news/2013/docs/20130607_declaration_conjointe-maroc_eu_version_3_6_13_en.pdf
http://europa.eu/rapid/press-release_IP-13-1215_en.htm
http://europa.eu/rapid/press-release_IP-14-208_en.htm
http://www.icmpd.org/Prague-Process-BMP.1557.0.html
http://eapmigrationpanel.org/
http://eapmigrationpanel.org/
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place of persecution
72

. Therefore this principle does not allow the repatriation in a 

country where a person has reason to fear persecution. This protection has found 

expression in the principle of non- refoulement. 

 

As the consequence of the current policy of ‘refugee retention in the regions of 

origin’ and ‘keeping refugees removed as far as possible’ from Europe’s border, transit 

migrants and refugees have often become more vulnerable. Countries such as Senegal, 

Mauritania, and Cape Verde show a serious lack of adequate asylum screenings before 

returning would-be migrants to their origin countries
73

. 

 

b) Backdoor negotiations: increased informality and opaqueness 

 

An important problem in guaranteeing human rights – and providing for better 

protection – is the lack of transparency and increased ‘informality’ surrounding 

migration agreements. Currently, many EU member states have shown a preference 

for informal and flexible agreements, especially with African states. Arrangements for 

repatriation and migration control (as well as incentives such as development aid and 

preferential entry quota) are increasingly established outside formal agreements. This 

means that not only these arrangements are less transparent and controllable by 

parliaments, but also that human rights guarantees are often lacking. The more 

transparent and less flexible nature of the EU agreements, seems indeed to be the major 

reason why countries bypass and undermine them with their own bilateral negotiations. 

Even when the agreements are formal and published, politically sensitive issues such as 

financial clauses and collaborating institutions are often arranged outside the formal 

agreement. 

 

c) Circular migration: the perfect panacea? 

 

Doubts exist as to the viability of circular migration and its implications. The doors to 

permanent stay are inexorably closing, but as long as significant job creation and 

development in countries of origin is not taking place, migrants will prefer to stay 

permanently in the host countries and even bring their family members over. Besides the 

‘‘symbolic character’’, the instability and conditionality of labour quotas are factors 

that further reduce the effectiveness of these agreements.
74

  

                                                           
72 UNHCR website: http://www.refworld.org/docid/438c6d972.html . 

73  This was witnessed in 2003 when Malta repatriated a large number of Eritrean refugees, which led to their 

imprisonment and torture in their countries of origin. 
74   For example Italy has introduced a ‘‘preferential quota’’ system which guarantees preferential access to labour 

visas for migrants from countries that cooperate on readmission and migration control. In practice, however, these 

preferential quotas are set at a very low number and make up only 25 per cent of the total number of labour visas issued 

by Italy. Moreover, no reference to the preferential quotas is made in the bilateral agreements themselves, enabling Italy 

to adapt them according to the situation ( Source:Organisation for Economic Co-operation and Development 2004 

Migration for Employment: Bilateral agreements at a crossroads. OECD, Paris. ). Another example: in response to 

increasing levels of irregular migration from Mauritania, Senegal and Cape Verde, the EU decided to intensify patrols in 

West African waters and increase police cooperation in exchange for generous development aid packages to these 

countries (Source:“Europe’s Migration Agreements with Migrant-Sending Countries in the Global South: A Critical 

http://www.refworld.org/docid/438c6d972.html
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d) Exploiting issue linkages and dependencies 
 

Based on an analysis of the contents of the migration agreements and their 

implementation, it has become obvious that there is still a long way to go to achieve 

‘‘fair multilateralism’’ and create ‘‘win-win’’ situations between the EU and the 

poorer migrant sending countries in Africa, Asia and Latin America. 

 

While EU readmission agreements are a relatively new phenomenon, it is a practice that 

builds on standard readmission clauses, which have long featured in some of the EU’s 

Association and Co-operation Agreements. The conclusion of the European Council in 

Seville on 2002
75

urged that any future cooperation, association or equivalent agreement 

which the European Community concludes with any country should include a clause on 

the joint management of migration. While this issue-linkage is very common in 

international relations and might lead to overall more profitable outcomes, the EU and 

its member states are mostly using conditionality to strong-arm partner countries into 

readmission agreements, by linking them to aid flows, market access etc. 

 

e) Between Cherry picking and circular brain gain: labour migration 

agreements  
 

Although most bilateral migration agreements between the EU and the migrants’ 

countries of origin still focus predominantly on migration control and readmission, 

emphasis has been slowly shifting from ‘repressive measures’ to cooperation by the 

boosting of economies, opening more channels for regular migration to the EU and 

encouraging circular migration. However, as the EU depends on member states to 

declare their willingness to accept migrant workers, this has so far been limited a few 

countries (i.e., Spain, Italy and Portugal). The renewed interest by the EU in introducing 

multilateral workers’ schemes probably has as much to do with preventing irregular 

migration as with their actual labour market needs. 

 

Recently, much attention has also been given to ‘‘circular migration,’’ which is 

increasingly perceived as a perfect combination of interests benefitting all parties – the 

sending countries, receiving countries and migrants (‘circular’ migration means that 

migrants come to the receiving country only for a certain length of time, intending from 

the outset to return home at the end of the work period). It allows migrants to gain 

experience and skills and apply these after returning to their countries of origin, thereby 

contributing to development and transforming brain drain into brain gain while 

simultaneously satisfying particular labour market needs such as seasonal labour. The 

issue with this from the perspective of the EU and its member states is of course that it 

                                                                                                                                                                                                      
Review” IOM Publication by Aderanti Adepoju, Femke van Noorloos and Annelies Zoomers). 

75  http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/72638.pdf . 

http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/72638.pdf
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might be hard to enforce the temporality and the circular character of these 

arrangements
76

.  

 

Moreover, a particular form of labour migration is the migration of highly qualified 

workers or students. This is a type of migration that the EU is increasingly trying to 

encourage, as there is a growing need for qualified personnel and many EU countries 

make efforts to attract the most talented migrants. The possibilities for the entry of 

highly qualified migrants are often incorporated into the migration policies of European 

countries, which are acting unilaterally. A number of EU countries, the UK, France, 

Germany and the Czech Republic, for example, have opened up possibilities for 

selecting (especially highly-skilled) labour migrants (IOM, 2006: 6). Since attracting 

highly qualified migrants is mainly in the EU’s own interest, visas for these migrants are 

usually not made dependent on collaboration in migration control, readmission or 

similar bilateral arrangements. Receiving countries often act unilaterally and countries 

of origin can at best try to improve conditions in reaction to these policies.  

 

2.5. Refugees
77

 

 

2.5.1. EU Legislation 

 

Before obtaining the status of refugees, those in need of protection arrive in the EU as 

irregular migrants. In order to understand what happens to these migrants, it is relevant 

to understand the EU’s legal framework on asylum. 

Following some statistical data to better frame the phenomenon
78

: 

 Since 2008 there has been a steady rise in the number of asylum seekers in EU 

countries. Although there was a slight decrease in applications in 2009 to 2010, 

the total number of EU asylum seekers has increased by over 150,000 

applications from 2010 to 2013;  

 in Germany, the total number of asylum seekers in 2008 was 26,945. However, in 

2013, that number had increased over 400 percent to reflect a total number of 

asylum seeker applications 126,995;  

 Hungary as well saw a significant increase in the number of applications, growing 

from only 3,175 in 2008 to over 18,000 in 2013;  

 Greece was one of the few countries to actually see a decrease in asylum seeker 

application across the same time. In 2008 Greece has roughly 20,000 applications 
                                                           
76  An example: in a project between the Spanish town of Cartaya and Morocco, co-financed by the EU ‘s Aeneas 

programme (which provided financial and technical assistance to third countries in the field of migration and asylum), 

seasonal labour migrants were recruited in 2006 from Morocco for the strawberry harvest. When it turned out that more 

than half of these migrants did not return to Morocco after the specified period of time, it was decided in 2007 to recruit 

only mothers in order to guarantee their return.   

 Another example: as a part of the labour migration policy between Spain and Colombia, a pilot project is currently being 

implemented, with the help of the EU and IOM, under which extra services, such as reintegration programmes with 

micro-credit facilities, centres for migrant counselling, etc., are offered to migrants on return (e.g. reintegration 

programmes with micro-credit facilities, centres for migrant counselling, etc.). 
77  Referent of the topic Lieke van der Veer. 

78  Referent of statistical data and Figure 4 James Hurley. 
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per year, but in 2013 that number was reduced to 8,225 more than half of the 

original number. This is likely due to Greece’s difficult economic time during this 

period as other similar countries (e.g., Spain) saw similar declines.  

 
 

 

 

Figure 4: Total Asylum Seekers in EU Countries
79

   Source: EuroStat 
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Since 2008 there has been a steady rise in the number of asylum seekers in EU Countries. Although there was a 

slight decrease in applications in 2009 to 2010, the total number of EU asylum seekers has increased by over 

150,000 applications from 2010 to 2013.  

 

 
 

There are three legal frameworks that refugees are confronted with if they arrive in the 

EU. Alternatively, the UNHCR has taken the initiative of ‘resettlement,’ meaning that 

the refugee status is already determined before arrival in the EU - i.e. they avoid the 

asylum procedure.  

 

a) Temporary Protection Directive
80

 

 

This Directive works on a generalized form of temporary protection in the event of a 

‘mass influx of displaced persons’ and on the ‘measures promoting a balance of efforts 

between member states in receiving such persons and bearing the consequences 

thereof’
81
. It was designed in 2002, but has not been used yet. It is a ‘procedure of an 

                                                           
79  Referent Figure 4  James Hurley. 

80  Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the 

event of a mass influx of displaced persons and on measures promoting a balance of efforts between Member States in 

receiving such persons and bearing the consequences thereof  

OJ L 212, 7.8.2001, p. 12–23. http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2001:212:0012:0023:EN:PDF. 

81   ECRE (2014), Broken promises, Forgotten principles, An ECRE evaluation  of the development of EU minimum 
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exceptional character during an emergency situation that involves a mass influx of 

displaced persons’
82

.  

 

b) Dublin
83

 

 

This agreement hierarchically establishes criteria and mechanisms for determining the 

member state (plus Norway, Iceland, Liechtenstein and Switzerland) responsible for 

examining an asylum application by a third-country national. The assessment is 

foremost based on ties with family members (i.e. the member state in which the 

applicant already has family members who are considered a refugee or have an asylum 

claim being processed, as defined in Article 2(i) of the Regulation). Then, the member 

state ‘which has provided the applicant with a residence permit or a visa or the border 

of which has been crossed illegally by the applicant’ is listed as criterion, followed by 

the ‘case when the circumstances specified above do not take place, if the applicant 

enters the territory of a Member State in which the need for him/her to have a visa is 

waived, that State is responsible for examination of the application’. Lastly, ‘if none of 

these criteria are applicable, the first Member State in which the asylum application is 

lodged becomes responsible for examining it (Art. 13)’.
84

 

 

c) Qualification Directive
85

 

 

Articles 13 (refugee status) and 18 (subsidiary protection status for those who need 

international protection, but do not qualify for refugee status) of the Qualification 

Directive (2011/95/EU) give an explicit right to be granted the status of refugee or  

subsidiary protection’
86

 . ‘This includes the rights and duties of that protection, a key 

element of which is non-refoulement under Article 33 of the 1951 Geneva 

Convention’.
87

 The directive lists standards as to who qualifies as a refugee or person 

who otherwise needs international protection. Moreover, it substantiates the content of 

the protection granted. The Directive applies to all Member States except Denmark, 

Ireland and the UK
88

. 

 

d) Resettlement or “invited refugees” 

                                                                                                                                                                                                      
standards for refugees protection. http://www.ecre.org, p. 31. 

82   Website http://www.ecre.org . 

83  Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the criteria 

and mechanisms for determining the Member State responsible for examining an application for international protection 

lodged in one of the Member States by a third-country national or a stateless person, OJ L 180, 29.6.2013, p. 31–59. 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L:2013:180:TOC . 

84  ECRE (2013) Dublin II Regulation-Lives on Hold-European Comparative Report, p. 14-15.  http://www.ecre.org . 

85  Directiver 2011/95/EU of the European Parliament and of the Coiuncil of 13 December 2011on  standards for the  

qualification of third-country nationals or stateless persons as beneficiaries of   international protection, for a uniform 

status for refugees or for persons eligible for subsidiary protection, and for the content of the protection granted, OJ L 

337/9, 20.12.2011.  http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32011L0095 
86  ECHR (2014), Handbook on European law relating to asylum, borders and immigration, p. 45.      

http://www.echr.coe.int 

87  ECHR (2014), Handbook on European law relating to asylum, borders and immigration, p. 65. http://www.echr.coe.int 

88  Website http://www.ecre.org 

http://www.ecre.org/
http://www.ecre.org/
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L:2013:180:TOC
http://www.ecre.org/
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32011L0095


        

35 
 

 

Resettlement is the transfer of refugees from the country in which they have sought 

asylum to another state that has agreed to admit them as refugees and to grant them 

permanent settlement and the opportunity for eventual citizenship. Resettlement is the 

third durable solution the UNHCR is mandated to implement, in cooperation with states, 

as derived from its Statute and set out in subsequent UN General Assembly Resolutions. 

Resettlement is not a right, and there is no obligation on states to accept refugees 

through resettlement.
89

 Conditions are that ‘(1) the applicant is determined to be a 

refugee by the UNHCR; and (2) prospects for all durable solutions were assessed, and 

resettlement is identified as the most appropriate solution’.
90

  

 

2.5.2. Current Problematic Aspects 

  

 Problems with the Temporary Protection Directive:  

 

It does not make it easier for those who attempt to enter the EU outside of evacuation 

programmes (such as the UNHCR resettlement initiative) and it does not include the 

right to appeal against the denial of temporary protection.
91

  

 

 Problems  with  Dublin:  

 

It undermines refugee rights, does not focus on connections between asylum seekers 

and member states and does not address asylum seeker’s own preferences. As it does 

not do this, Dublin most likely increases irregular migration prior to the refugee status 

determination procedure.
92

 Indeed, the problem stems from the fact that most asylum 

seekers coming to the EU rely on  smugglers which leave them in member states where 

they have not contacts and do not want to stay. Based on the provisions of Dublin, the 

member state in which the immigrant  can submit their asylum request is the country 

where  at the moment of  his or her arrival in EU the identification takes place. For this 

reason they prefer continue their trip in an irregular way towards the member states in 

which they want to present their asylum request. In  the most of cases this is the country 

in which they have contacts. 

 
                                                           
89  UNHCR (2011), UNHCR resettlement handbook, p.36. http://unhcr.org/46f7c0ee2.pdf . 

90  ECHR (2014), Handbook on European law relating to asylum, borders and immigration, p. 36. http://www.echr.coe.int 

Further rationales are: “(1) Legal and/or Physical Protection Needs of the refugee in the country of refuge (this includes 

a threat of refoulement); (2) Survivors of Torture and/or Violence, where repatriation or the conditions of asylum could 

result in further traumatization and/or heightened risk; or where appropriate treatment is not available; (3) Medical 

Needs, in particular life-saving treatment that is unavailable in the country of refuge; (4) Women and Girls at Risk, who 

have protection problems particular to their gender; (5) Family Reunification, when resettlement is the only means to 

reunite refugee family members who, owing to refugee flight or displacement, are separated by borders or entire 

continents; (6) Children and Adolescents at Risk, where a best interests determination supports resettlement; and (7) 

Lack of Foreseeable Alternative Durable Solutions, which generally is relevant only when other solutions are not 

feasible in the foreseeable future, when resettlement can be used strategically, and/or when it can open possibilities for 

comprehensive solutions.” (UNHCR (2011), UNHCR Resettlement Handbook, p. 36). 

91  Website http://www.ecre.org . 

92  ECRE (2013) Dublin II Regulation- Lives on hold-European Comparative Report, p. 15. http://www.ecre.org . 

http://unhcr.org/46f7c0ee2.pdf
http://www.echr.coe.int/
http://www.ecre.org/
http://www.ecre.org/
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 Problems with the Qualification Directive 

 

‘The fact that some member states currently apply more restrictive criteria in 

determining refugee status than others has been addressed to some extent by the 

Qualifications Directive but, together with the Procedures Directive, it still provides 

limited scope for addressing the fact that different claimants have different chances of 

accessing protection and that significant differences in the standard of protection exist 

in the 25 EU member states.’
93

  

 

Moreover, it does not guarantee the safeguarding of the principle of non-refoulement, as 

the Qualification Directive allows for the removal of a refugee when the person 

constitutes a danger to the security of the host state or when, after the commission of a 

serious crime, the person is a danger to the community.
94

 However, Directive 2001/40
95

 

shows that there is a rather low threshold in respect of which a foreigner becomes 

categorized as an unacceptable criminal risk (i.e. a threat to public order or national 

security).
96

 

 

 Problematic with resettlement or ‘invited refugees’  

 

There is a very limited use and it is dependent on member states:: 
 

 “Of the 10.  million refugees of concern to UNHCR around the word, only about 

1 per cent are submitted by the agency for resettlement
97

; 
 

 In the most recent UNHCR report (June 2014), it is said to date, there are only 27 

resettlement states. Moreover, “including the Syrian refugees, it is estimated that 

more than 950 000 refugees globally are in need of resettlement. Yet at present, 

approximately 80 000 regular places are made available on an annual basis, and 

21 countries have offered places towards meeting the goal of providing 

resettlement or other forms of admission to 30 000 Syrian refugees by the end of 

2010.  

There is also a lack of state receptiveness towards resettling certain refugee                 

populations in need of resettlement, particularly Somali refugees”98. 

 

2.6. The Rights of Irregular Migrants in the EU
99

 

                                                           
93  ECRE (2014), Broken promises, Forgotten principles, An ECRE evaluation of the development of the EU minimum 

standards for refugee protection. p. 27. http://www.ecre.org . 

94  ECHR (2014), Handbook on European law relating to asylum, borders and immigration, p. 65. http://www.echr.coe.int.  

95  Directive 2001/40/CE du Conseil du 28 mai 2001 relative à la reconnaissance mutuelle des décisions d'éloignement des 

ressortissants de pays tiers  

OJ L 149, 2.6.2001, p. 34–36.  

96  Commissioner for Human Rights (2010), Criminalization of Migrants in Europe: Human Rights Implications, p. 14. 

http://www.commissioner.coe.int . 

97  Source: http://www.unhcr.org/pages/4a16b1676.html 

98 Source: http://www.unhcr.org/53aa90bf9.html 

http://www.ecre.org/
http://www.echr.coe.int/
http://www.commissioner.coe.int/
http://www.unhcr.org/pages/4a16b1676.html
http://www.unhcr.org/53aa90bf9.html
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As has been stressed in the previous paragraphs the lack or a weak protection of human 

rights of irregular migrants is a common problem in most topics. Following are some 

other considerations. 

 

The 2009 Stockholm Programme
100

, the third multi-annual programme in the EU’s 

Area of Freedom, Security and Justice (AFSJ), has positioned ‘the fight against 

illegal immigration’ at the top of the EU’s policy agenda until 2014. The Treaty of 

Lisbon
101

 (2007) has further reinforced the EU’s role in these domains. It has also 

placed the safeguarding and protection of fundamental rights at the heart of the EU’s 

action in all its policies, by granting a legally binding status to the EU Charter of 

Fundamental Rights and calling for the Union to accede to the European Convention 

on Human Rights (ECHR). 

 

The EU appears to be operating under the premise that irregular migrants hold no rights 

and henceforth should remain excluded from its AFSJ. This is illustrated by the 

discursive framing of rights in the Stockholm Programme which discusses rights only 

when applied to EU citizens and (to a lesser extent) those qualified as ‘legally residing 

third country nationals’. Nevertheless certain countries and in particular local and 

regional authorities (LRAs) provide irregulars with some of their rights in areas such as 

health, housing, employment and education. 

 

The only two EU directives that directly pertain to irregular migrants and could be seen 

to protect some of their fundamental rights are the Employer Sanction
102

 Directive 

which lays down common minimum standards on sanctions applied to employers 

infringing the prohibition of employment of irregular migrants and the Return 

Directive, both already mentioned 
103

. These directives include provisions which grant 

minimum guarantees and safeguards for irregular migrants. However, the fundamental 

rights dimension of these laws and policies are not at the heart of their objectives: they 

neither ensure a proper degree of protection nor position the protection of fundamental 

rights as the starting point. 

 

As already discussed, the Return Directive has a 
104

  lack of effective protection of 

human rights in the section on return policy. For that reason we will focus only on the 

issues related to the Employer Sanction Directive. 

 

                                                                                                                                                                                                      
99  Referent of the topic Elisabeth Jenschke. 

100   2010/C 115/01, The Stockholm Programme — An open and secure Europe serving and protecting citizens OJ C 

115, 4.5.2010, p. 1–38. http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2010.115.01.0001.01.ENG 

101  Official Journal of the European Union, C 306, 17 December 2007. http://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=OJ:C:2007:306:FULL&from=EN 

102  Directive 2009/52/EC of 18 June 2009, O.J.L. 168, 30 June 2009, p. 24-32. 

103  Pag. 20 of the report and  Directive 2008/115/EC, 16 December 2008, O.J.L. 348, 24 December 2008, p. 98-107, 

pag. 40 of the Report. 

104  Pag. 40 of the Report. 
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2.6.1. Employer Sanctions Directive 

 

Following are the sanctions that can be used under the Directive in order to protect 

human rights: 

 

Financial sanctions: 

 Article 5 provides that sanctions for illegal employment shall include financial 

sanctions, the amount of which shall proportionally increase with the number of 

illegally staying third country nationals employed. 

 

Criminal sanctions 

 Article 9 provides for criminal sanctions for particularly serious cases of illegal 

employment, including: 

 persistently repeated infringements; 

 involving a significant number of third-country nationals; 

 employment in particularly exploitative working conditions; 

 where the employer knows that the worker is a victim of human trafficking; 

 the illegal employment of a minor. 

 

2.6.2. Protective Measures in Favour of Illegally Employed Third-Country Nationals 

 

Back-payment of salaries (and taxes): 

 Article 6(1)(a) provides for irregular migrants’ right to be remunerated for the 

work performed; 

 Article 6(1)(b) obliges the employer to pay all taxes and social security 

contributions that should have been paid, had the third-country national been 

legally employed. 

 

Access to justice and facilitation of complaints: 

 Article 13(1) requires member states to put in place effective mechanisms 

through which irregular migrants may lodge complaints against their employers, 

including through third parties. 

 

 Article 13(2) obliges member states to ensure that third parties with a legitimate 

interest in ensuring compliance with the Directive may act on behalf of or in 

support of the third-country national in any administrative or civil proceedings to 

defend their rights. 
 

2.6.3. Current Problematic Aspects 

 

a) Problems with back-payment of salaries (and taxes) 
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Only four member states have put in place specific mechanisms so that irregular 

migrants can receive any payments owed, including after they have, or have been, 

returned (Article 6(4)). 

 

Most member states merely refer to general provisions concerning the right to bring a 

case before civil or labour courts. A limited number of member states have made use of 

the option in Article 6(2)§1(b) of establishing procedures to recover outstanding 

remuneration without the need for the third-country national to introduce a claim. 
 

b) Problems with access to justice and facilitation of complaints: 
 

In several member states, trade unions are entitled to lodge complaints on behalf of 

irregular migrants and to represent them in national proceedings. More rarely, 

organisations of migrant workers and public authorities will have this role. 

 

Only a limited number of member states have explicitly transposed Articles 6(5) and 

13(4), which oblige them to grant permits of limited duration, linked to the length of the 

relevant national proceedings, to third-country nationals involved in criminal 

proceedings. 
 

Access to justice and facilitation of complaints constitute the core of the directive’s 

protective measures. Yet it is this part of the directive that raises most concerns because 

member states’ transposition efforts have often resulted in weak or non-existing 

mechanisms to facilitate the enforcement of the irregular migrants’ rights. 

 

It is in the interest of the member states to enforce these rights as the lack of specific 

mechanisms may be counterproductive to the fight against illegal employment. 

Encouraging complaints against employers can play an important role in member states’ 

strategies to detect illegal employment. 

 

3. RECOMMENDATIONS FOR POLICY MAKERS ON EACH TOPIC 

 

Based on the analysis and findings obtained from our research, we can stress that the 

EU, despite the attempts to improve its approach on irregular immigration, has not been 

able to  develop an organic and effective policy and legislation. Currently, the legislative 

instruments appear to be an expression of a strong security policy with a consequent 

decrease in the protection of human rights of migrants.  

 

The general migration phenomenon is increasing and moreover, for the first time since 

at least World War II, the UN has declared the highest level of humanitarian emergency 

in multiple countries simultaneously. In this scenario, if the EU really wants to pursue 

an overall approach of deterring irregular migration, it has to work out a different 

policy. 
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The EU should develop new instruments or implement those already adopted to work 

out and carry out a more effective policy. 

 

Following we try to detect some suggestions relative to problematic aspects stressed 

previously for each issue. 

 

3.1. Recommendations to Discourage the Current Criminalization Approach 

 

 Based on the problems detected, first of all a different terminology should be 

adopted avoid speaking of ‘illegality’ and militant metaphors such as ‘fighting’ 

and encourage member states to do so; 

 

 the targeting of those supporting migrants should be prevented; 

 

 a stricter distinction should be drawn between the irregular status, which 

should not be considered a crime, and the risk of crimes which could stem 

from the condition of irregularity; 

 

 a stricter distinction should be drawn between criminal networks and victims. 
 

3.2. Recommendations on Security Policy and Cooperation  

 

 Security policies and EU agencies 

 The European Migration Network has proven very useful when collecting up-

to-date policy information on member states. Ad-hoc Queries
105

 provide 

grounds for comparison and identification of gaps, and this, together with 

existing NGO reports, helps identify gaps when it comes to protection of 

migrants, use of migrant data, border practices, etc. However, member states 

are not obliged to provide information within the requested timeframe. A solid 

way to improve this would be to focus on it at the top EU level and work on 

always having relevant policy information and changes in legislation.  

 EMN and Eurostat, with Europol perhaps, could work together to provide 

a reliable overview of crime in member states – this is a sensitive issue and it 

would be important to keep the information to a need-to-know information 

sharing, in order to prevent violence against migrants and minorities. But it 

would be useful information to improve internal security in case this is truly 

needed in reference to particular communities.  Such an approach would 

stress that border management is important, especially when preventing 

                                                           
105 Sources:http://ec.europa.eu/dgs/home-

affairs/whatwedo/networks/european_migration_network/reports/adhocqueries/index_en.htm 

 

http://ec.europa.eu/dgs/home-affairs/what-we
http://ec.europa.eu/dgs/home-affairs/what-we
http://ec.europa.eu/dgs/home-affairs/what-we
http://ec.europa.eu/dgs/home-affairs/what-we
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extremist or terrorist attacks. Yet it would also allow for a crime-

prevention approach that targets radicalization and not immigration. 

 While ECJ rulings should be incorporated into national rules and 

procedures, ECHR decisions target specific cases and countries. It is 

important that both types of rulings be included in efforts to create a more 

coherent EU policy on the protection and treatment of immigrants. Another 

aspect of protection is of course both international and national human rights 

legislation and these are often implemented. However, abuses are 

committed
106

 and the main ‘safeguard’ against increasing abuses are NGOs 

and notably the UNHCR. Much better oversight is needed to improve human 

rights at the borders, and another solution could be surprise visits by 

special FRONTEX
107

-coordinated units.  
 

 Cooperation with Third Countries 

 A stronger progress monitoring mechanism is needed for cooperation 

programmes. The PanAfrican programme
108

  includes intra-African issues such 

as crime and migration, and it is crucial to be able to evaluate how cooperation is 

functioning on relevant matters .  

 Regarding security, a pilot project of International Law Enforcement 

Coordination Units, on the model of ILECUs
109

 established with Eastern 

European neighbours, could be initiated with African countries, in order to 

implement technological and know-how exchange, as well as information 

sharing. 

 

 FRONTEX has negotiation mandates for concluding working arrangements, but 

has not used this. It would be useful to clarify its role when it comes to EU 

external cooperation.  

 The EU or its specialized bodies/body could expand its work with the AU in 

order to work on establishing priorities across as many members possible 

when fighting organized crime and/or terrorism, since currently regional and 

international agreements are not implemented into national legislation. Thus, 

any EU initiatives might run into problems due to differing legislation or 

definitions of crime. EUROPOL and AFRIPOL cooperation would be useful 

in this regard.
110

  

                                                           
106  Popp Maximilian. “Europe s Deadly Borders.” Spiegel, 9/11/2014. 

http://www.spiegel.de/international/europe/europe-tightens-borders-and-fails-to-protect-people-a-989502.html  

107  Regulation EC No. 2007/2004 of 26 October 2004, O.J.L., 349, 25 November  2004, p.1-11. Website EUR-

LEX.europa.eu 

108  ‘EU launches the first projects of the PanAfrican programme.’ Africa-EU Partnership, 27/11/2014. 

http://www.africa-eu-partnership.org/newsroom/all-news/eu-launches-first-projects-panafrican-programme 

109  ‘ILECUs – Strengthening the Rule of Law and Good Governance in South East Europe by further Promoting 

International Law Enforcement Coordination Units which Combat Transnational Organized Crime.’ Ludwig Boltzmann 

Institute of Human Rights. http://bim.lbg.ac.at/en/ilecus-strengthening-rule-law-and-good-governance-south-east-

europe-further-promoting-international-law-enforcement-coordination-units-which-combat 

110  Some useful conclusions: Masabo, Conrad John, Marobe Wama and Tekla Paul Mlyansi. ‘The Role of Regional 

Integration in Fighting Crime and Terrorism: The Case of the African Union’s (AU’s) Initiatives’, 1999-2014.” 

http://www.spiegel.de/international/europe/europe-tightens-borders-and-fails-to-protect-people-a-989502.html
http://www.africa-eu-partnership.org/newsroom/all-news/eu-launches-first-projects-panafrican-programme
http://bim.lbg.ac.at/en/ilecus-strengthening-rule-law-and-good-governance-south-east-europe-further-promoting-international-law-enforcement-coordination-units-which-combat
http://bim.lbg.ac.at/en/ilecus-strengthening-rule-law-and-good-governance-south-east-europe-further-promoting-international-law-enforcement-coordination-units-which-combat
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3.3. Recommendations to Enhance the Military and Humanitarian Operations 
 

 A focus on policies of cooperation with third countries: The EU affirms that 

with an operation such as MARE NOSTRUM, which covered a huge area in the 

Mediterranean close the shores of countries of origin and transit, could push 

smugglers and immigrants to embark on the journey across the sea being aware 

that the EU vessels would rescue their life. The extremist parties of the right in 

the EU in particular have supported this argument. That was one of the major 

criticisms to the operation MARE NOSTRUM, considering this operation as a 

‘push factor’ towards EU.  However, the best way to stop these departures from 

the third countries could be to have detection policies and tools on several levels 

(as economic, political, etc…) in order to operate directly in those countries, to 

develop democracy, protection of rights and job opportunities. Indeed, the lack of 

stable countries represents the real main push factors to across the sea in 

desperate conditions. 

 

 Organize a clearer interpretation of international maritime law and 

integration of humanitarian aspects in the operations: The lack of clarity 

during sea operations in international or member states territorial water heightens 

the danger faced by migrants. In fact, authorities have not faced large problems in 

tracking vessels, but have not always acted coherently when vessels are detected. 

The Commission published a proposal
111

 on 12 April 2013 to overcome divergent 

interpretations of international maritime law and ensure the efficiency of sea 

operations coordinated by FRONTEX. The objective of the proposal is to 

integrate the humanitarian aspects of border surveillance into sea operations, as 

TRITON shows that is not realized yet.  

 

 The management of arrivals needs to be improved: Moreover, to better 

manage the arrival after the detection of their vessels, there should be an 

immediate application of Directive 2001/55/EC
112

 of 20 July 2001 on 

minimum standards for giving temporary protection in the event of a mass 

influx of displaced persons and on measures promoting a balance of efforts 

between member states in receiving such persons and bearing the consequences 

thereof. It could be also useful to arrange the resettlement of fleeing migrants by 

agreement with the member states, taking into account their choice of destination 

and in accordance with the reception possibilities of each member state. 

 

 The establishment of a common fund: In the end, it would be useful to see the 

                                                                                                                                                                                                      
18/9/2014. http://www.monitor.upeace.org/innerpg.cfm?id_article=1066  

111
  

COM (2013) 197 

http://www.europarl.europa.eu/meetdocs/2009_2014/documents/com/com_com%282013%290197_/com_com%282013

%290197_en.pdf 

112   
Directive 2001/55/EC of 20 July 2001, OJ L 212, 7.8.2001, p. 12–23 Website EUR-Lex.europa.eu . 

http://www.monitor.upeace.org/innerpg.cfm?id_article=1066
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establishment of a common fund to be distributed among the various countries in 

order to ensure the rescue of fleeing migrants at sea, and more generally the 

improve reception of asylum seekers. 

 

3.4. Recommendations to Improve the Return Policy 

 

 Protection of human rights:  There is the  need to reconceptualize EU level 

migration return policy based on a human rights framework. 

 

 A better practical implementation of return policy following the ‘Return 

Handbook’: Regarding the Return Directive, a communication
113

 on the EU’s 

Return Policy adopted by the European Commission on 28 March 2014, 

repeatedly stressed the need for better practical implementation of the EU Return 

Directive and of return policies in general. The EC highlights that the full respect 

for fundamental rights has to be ensured within return procedures and states the 

intention of adopting, within one year, a “Return Handbook”, containing 

common guidelines, best practices and recommendations to member states for 

carrying out returns in a manner consistent with relevant international standards 

and in line with the safeguards established within the Return Directive
114

. The 

assessment also includes comparative country information on detention, including 

alternatives to detention, monitoring of forced return and suspensive effects of an 

appeal against removal directions.  

 

More in details, the main points detected by EU in the Return Handbook are: 

 

 a correct and suitable application of the current rules; 

 promote more uniform and compliant actions with fundamental right; 

 promote dialogue and cooperation with third countries; 

 improve concrete operations among member states on the topic; 

 increase the role of FRONTEX on the issue with a major integration of the 

protection of human rights. 

 

These points should be applied as also the principles detected in the preamble of 

the directive. (see section 2.3. Return policy, p. 39).  

 

 Harmonization of the matter inserted in a more comprehensive framework: 

The return policy alone cannot deal effectively with the management of irregular 

migration flows to the EU but needs to be part of a comprehensive approach 

which should be clearer and precise. For example strengthening the cooperation 

with immigrants’ from non-EU countries is essential to improve capacity for 

                                                           
113   COM/2014/0199 final, website EUR-Lex.europa.eu. 

114  Direttiva Rimpatrii: comunicazione della Commissione Europea (“Return Directive: communication of European    

Commission”), 28 Marzo 2014, ASGI (Association for Juridical Studies on Immigration), Italy. 
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managing migration flows and to address challenges linked to the return of third 

country nationals who do not have (or who no longer have) a legal right to stay in 

the EU. Return policy has to continue be consistently included in implementing 

and developing the GAMM
115

 (EU Global Approach to Migration and Mobility) 

adopted in 2008, to encourage regular migration and to fight irregular migration 

through cooperation with third countries. So far, both the return policy and the 

security-oriented approach have proven difficult. 

 

 Possibilities for voluntary return need to be expanded and improved.  A 

proposal could be try to incentivize a voluntary return policy which considers the 

possibility of inserting the irregular migrants who have to be returned in a 

work project in collaboration between NGOs and the country of return
116

. A 

small fund for this work project could be allocated by the EU in order to start the 

work activity in the country of return. That could be an incentive to be voluntary 

returned as migrants have a chance to start a work activity in the origin country 

(indeed, one of the main push-factor is the lack/difficulty of employment in the 

country of origin) and thus might be a resource for the economy of the country as 

well. Finally, these kind of collaborations could be already mentioned in the 

Mobility Partnerships, trying to change the security approach which characterizes 

these agreements. 

 

 There is a huge gap in perception and reality when the immigrants come to the 

EU, indeed the migrants often do not have a realistic understanding of their 

chances in the EU. This is one of the hardest things to look into, because there is 

a substantial difference between seeking asylum e.g. in the Netherlands or 

Bulgaria, and there is a lack of understanding of poverty in the EU. It could be 

useful to have a diffusion of film-documentaries to show the different 

circumstances of EU member states and on the  low chance for irregular 

migrants to become regular. These documentaries might be widespread by 

NGO’s in the countries of origin and transit and by the Embassies of 

member states. 
 

3.5. Recommendations to Improve the Cooperation between EU and Third States 

of Origin and Transit  
 

 Improvement of Mobility Partnerships: The current imbalance in the Mobility 

Partnerships between legal labour migration and mobility and the fight against 

irregular migration results partly from the current economic crisis in Europe. Yet 

it is also a consequence of the division of competences within the EU: labour 

                                                           
115  COM/2011/743 of 18 November 2011 of the European Commission. Website EUR-Lex.europa.eu. 

116  Following an example of NGOin the host countries that provide assisted voluntary return. “Maatwerk bij 

Terugkeer' and 'Barka” are Dutch organizations who contact e.g. family members or social welfare institutions in the 

country of origin to facilitate a return. 

http://www.maatwerkbijterugkeer.nl/en/home or http://www.barkanl.org/?page_id=291 

http://www.maatwerkbijterugkeer.nl/en/home
http://www.barkanl.org/?page_id=291
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migration is still a competence of the member states (some bilateral labour 

mobility agreements have been part of a Mobility Partnership). Moreover, 

member states have not always provided information for reporting purposes on 

the projects they are implementing and coordination between different ministries 

has been a problem for both member states and partner countries. Therefore, 

some projects overlap or replicate each other, which is a waste of resources and 

time. A lack of coordination within the EU can affect the image of the EU in a 

third country. An offer of labour mobility at the EU level would be a true 

incentive for partner countries to sign a Mobility Partnership, because an offer to 

move between EU member states is more attractive than an offer of moving to 

only one member state.  

 Put a greater emphasis on legal labour migration. 

 Need to homogenise, unify and if necessary centralize the European 

approach to legal labour migration. Member states may consider the option  

 of  bilateral agreements for seasonal work. These workers maintain 

residence in the third country but come every for work
117

. The EU is 

working on the preparation of a Seasonal Workers  Directive
118

.This would 

mean on one hand an economic incentive to countries of origin for 

cooperation in the field of readmission and, on the other hand, to reduce the 

number of irregular arrivals for work-related reasons, tackling thus 

irregular migration at its source. 

 

 Partner country’s preferences: during the negotiations for Mobility 

Partnerships, the EU and its MSs should take account of the partner country’s 

preferences, for instance, in terms of the type of mobility that is desired (circular 

or more permanent migration). If no attention is given to these needs, the 

Mobility Partnership will not be implemented effectively. There is also a need to 

communicate the purposes of Mobility Partnerships more broadly, including to 

civil society. 

 Need to engage the partner countries at an earlier state and throughout the 

elaboration of the Mobility Partnership. 

 Partner countries should take ownership of the projects implemented under 

the Mobility Partnership, in order to contribute to the long-term 

sustainability of the projects. 

 Engage in dialogue not just with the partner country’s government, but 

more broadly with its civil society, and all interested parties. 

The Moldovan authorities have positive experience with an extended local  

  cooperation platform meeting held in July 2011with civil society involvement
119

. 

                                                           
117  Greece is not a stranger to this type of agreements, as they have been successfully applied with Egypt, Bulgaria 

and Albania (Source:report Midas project, http://www.eliamep.gr/wp-content/uploads/2014/11/MIDAS-REPORT.pdf ). 
118  See Proposition of Directive on common entry and residence conditions for third country seasonal workers as 

in“Commissioner Malstrom welcomes agreement on migrant seasonal workers”, Brussels, 29 October 2013, available at 

http://europa.eu/rapid/press-release_MEMO-13-941_en.htm. 
119  Reslow, N 2012, ‘European Policy debate: The Mobility Partnership’, Maastricht University, Migration Policy 
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 Security approach: The consolidation of a security paradigm has contributed to 

favouring the adoption of measures prioritizing the superior need to respond to 

perceived threats. This prioritization process, has led to the “implicit 

abandonment of the normative pressure for democratization and human rights 

observance among partner-states”
120

that was initially enshrined in the Euro-

Mediterranean Partnership (EMP). 

 Need to reintroduce and reinvigorate conditionality and support for human 

rights and democracy within the EU’s cooperation, in particular with its 

southern neighbourhood. 

 

3.6. Recommendations on the Refugees Issue 
 

It is necessary to:  

 have more focus on the member state favourite of the asylum seeker and on 

the connections existing between the member state and the asylum seekers. 

 

 address criminalization (see part on recommendation on ‘criminalization 

approach’) as to avoid security approach to prevail over solidarity. 

 

 equip transit- and host countries to determine refugee status before arrival in 

EU. This could be a way to decrease the number of irregulars. As shown in one 

of the tables in the research
121

 there is a steady rise in asylum seekers into EU. 

 

 create offices in the countries of transit, where the immigrants could ask for an 

exam of their request of asylum, in collaboration with UNHCR, before arrival in 

EU. Therefore, they would enter into member states already with a specific status 

and not as irregulars and moreover, they would not be forced to cross the sea in 

order to reach the EU while risking death. Indeed, the majority of irregular 

migrants reach the EU by going across the Mediterranean sea with a leaky boat 

relying on smugglers. In the majority of cases, the only result is a massive 

number of deaths in the sea. There are some member states which already applied 

this system in the refugee camps. Other member states could adopt the same 

method. 

 

 Better differentiation between refugees and irregular migrants and encourage 

member states to do so.  

 

                                                                                                                                                                                                      
Brief No. 9 . 

120  Joffé, G 2008, ‘The European Union, Democracy and Counter-Terrorism in the Maghreb’, Journal of Common 

Market Studies, Vol. 46, No. 1, p. 166. 

121  Figure 4: Total Asylum Seekers in EU Countries, p. 44 of report.  
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 Encourage member states to increase number of invited refugees to be 

resettled. 

 

 Moreover, a sort of amnesty tool could be adopted for irregular migrants  in the 

member states who have taken steps to integrate and would thus be eligible 

for a temporary work permit as for example seasonal worker. 

 

3.7. Recommendations to Implement an Effective Protection of Human Rights 
 

The fundamental rights pertaining to education, employment conditions, healthcare 

and housing, as laid down in the EU Charter of Fundamental Rights, need to be de jure 

extended to irregular migrants and de facto accessible to them. 

 

 Since the fear of detection often prevents irregulars from claiming even 

the limited number of rights to which they would in principle have access 

agencies responsible for the provision of fundamental rights need to be 

insulated from those charged with the enforcement of immigration 

legislation. 
 

 Legal status needs to be granted to those rejected asylum seekers and 

irregular migrants that can not be returned. 

 

CONCLUSION 

 

“Europe needs to manage migration better, in all its aspects. A successful migration 

policy is both a humanitarian and an economic imperative. We need to show that the 

EU can offer both a compelling case to attract global talent, and a vision of how to 

robustly address the challenge of irregular migration. We need a new policy on 

migration that will address skill shortages and the demographic challenges the EU 

faces and that will modernise the way the EU addresses these challenges”
122

. These are 

words written by the new President of European Commission, Jean-Claude Juncker, to 

the Commissioner for Migration, Home Affairs and Citizenship, Dimitris 

Avramopoulos, in a mission letter on November 2014. 

Through the findings collected in this research, in our opinion, the goals of the letter are 

a urgent priority in the EU policy. 

EU should act on two different levels, external and internal. Concerning the first one, 

EU should start create a legal framework which includes a stronger protection of human 

rights of irregular migrants. To realize that, first of all, it is necessary to encourage a 

more effective way of thinking about how the problems leading to irregular migration 

can be addressed in order to alleviate the push factors causing migrants to choose 

                                                           
122 http://ec.europa.eu/commission/sites/cwt/files/commissioner_mission_letters/avramopoulos_en.pdf 
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irregular status over staying in their home countries. This should include a rethinking of 

EU external relations and the giving of aid to third countries 

 

Regard on internal dimension, it is necessary a more systematic and organic framework 

inside of which, the most relevant goals should be: 

  all EU countries apply asylum rules in the same manner, by  

 fully implementing the common European asylum system (CEAS) and a change 

of Dublin  II regulation; 

 protect the external borders better by increasing the budget of the European 

border agency Frontex and to allow to the European Border Guard Teams to act 

quickly, with the participation of all member states as a rule respecting the human 

rights of immigrants; 

 a strong fight against human trafficking;improving the regular channels to enter 

the EU for immigrants. 

 

These could be some key issues to try to realize an alternative and more effective EU 

irregular migration policy. 
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ANNEX 

 

1. Migration and Asylum 

 

The EU is tackling the issue of irregular migration through measures targeting 

employers who hire undeclared migrant workers and by seeking to set up a humane 

and effective return policy (in line with the Charter of Fundamental Rights). 

Moreover, human trafficking networks and smugglers who take advantage of 

undocumented persons are also targeted.  

As most irregular migrants originally enter the EU legally on short-stay visas, the EU 

has developed an integrated border management strategy which includes the use of 

information technology such as the Visa Information System
123

 (it will be better 

analyzed subsequently) and biometric data such as fingerprints to facilitate 

identification.  

 

The Employer Sanctions Directive
124

, which will be following  deepened  , targets 

employers who hire irregular migrants and includes stricter inspections and preventive 

measures, but also protection measures for workers, particularly those who are being 

exploited.  

 

The Return Directive
125

, which will be better analyzed subsequently, together with the 

European Return Fund and readmission agreements with non-EU countries, seeks to 

facilitate reintegration and harmonise and support national return efforts. 

 

Recently proposed channels to improve border management are: 

                                                           
123  Regulation No. 2008/767, 9 July 2008,  OJ L 218, 13.8.2008, p. 60–81. Website www.eur-lex.europa.eu 

124  Directive 2009/52/EC of 18 June 2009, O.J.L. 168, 30 June 2009, p. 24-32. http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:168:0024:0032:EN:PDF . 

125  Directive 2008/115/EC, 16 December 2008, O.J.L. 348, 24 December 2008, p. 98-107. 

http://www.aedh.eu/plugins/fckeditor/userfiles/file/Asile%20et%20immigration/return%20directive.pdf. 

http://www.eur-lex.europa.eu/
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:168:0024:0032:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:168:0024:0032:EN:PDF
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 Strengthening the FRONTEX
126

 mandate; 

 Intensifying cooperation through EUROSUR
127

; 

 Consideration of the feasibility of creating a European system of border guards; 

 Considering the establishment of a European entry-exit system, ensuring that data 

on border crossings by third-country nationals are available to border control / 

immigration authorities, and considering a registered traveller programme that 

would allow third-country nationals to use an automated border control system. 

(“Smart Borders” Package: pilot project to be completed in 2015). 

 

CEAS (Common European Asylum System) 
128

 aims to harmonise European 

standards in order to better protect refugees, while preventing abuses of national asylum 

systems. This is achieved through: 

 

 Temporary Protection Directive
129

, allowing for a common EU response to a 

mass influx of displaced persons; 

 Family Reunification Directive 
130

(applies to regular migrants as well as 

refugees); 

 Asylum Procedures Directive
131

: fair and timely asylum decisions, taking into 

account asylum seekers with special needs and greater protection for 

unaccompanied minors and victims of torture; 

 Reception Conditions Directive
132

: humane material reception conditions, 

respect for fundamental rights of persons concerned, use of detention only as a 

last resort measure; 

 Qualification Directive
133

: clarifies the grounds for granting international 

protection and improves access to rights and integration measures for 

beneficiaries; 

 Dublin Regulation
134

: clarifies relations between states during asylum 

procedures, enhances the protection of applicants while the state responsible for 
                                                           

126  Regulation EC No. 2007/2004 of 26 October 2004, O.J.L., 349, 25 November  2004, p.1-11. Website EUR-

LEX.europa.eu 

127  Proposal for a regulation of the European Parliament and of the Council establishing the European Border 

Surveillance System, COM/2011/873  of 12 December 2011, web-site EUR-Lex.europa.eu, on based of the COM/ 2008/68 

of 13 February 2008 of the Commission of the European Communities, website EUR-Lex.europa.eu. 
128  http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/asylum/index_en.htm . 

129  Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the 

event of  a mass influx of displaced persons and on measures promoting a balance of efforts between Member States in 

receiving such persons and bearing the consequences thereof  

OJ L 212, 7.8.2001, p. 12–23 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2001:212:0012:0023:EN:PDF . 

130  Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification  

OJ L 251, 3.10.2003, p. 12–18 . http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L:2003:251:TOC . 

131  Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for 

granting and withdrawing international protection  

OJ L 180, 29.6.2013, p. 60–95 . http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L:2013:180:TOC . 

132  Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for 

the reception of applicants for international protection  

OJ L 180, 29.6.2013, p. 96–116.  

133  Council Directive 2004/83/EC of 29 April 2004, OJL 304/12. http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0083:EN:HTML . 

http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/asylum/index_en.htm
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2001:212:0012:0023:EN:PDF
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L:2003:251:TOC
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L:2013:180:TOC
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0083:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0083:EN:HTML
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their application is determined, and creates a system to detect early problems in 

national asylum/reception systems ;  

 EURODAC Regulation
 135: 

allows law enforcement to access the EU database of 

the fingerprints of asylum seekers (and certain illegal immigrants) in strictly 

limited cases, namely the prevention, detection or investigation of serious crimes 

such as murder and terrorism. EURODAC consists of a Central Unit within  

the Commission, with a computerised central database for comparing 

fingerprints, and a system for data transmission to EU countries. Data protection 

is emphasized, and fingerprints of aliens granted refugee status are removed; 

 Migration Statistics Regulation
136

: a common framework for the collection and 

compilation of EU statistics on international migration and asylum; 

 European Asylum Support Office: supports member states and contributes to 

the implementation of the CEAS; 

 

a) Internal Security 

 

The fight against organised crime and terrorism, police cooperation, management of the 

EU's external border is based on the EU Internal Security Strategy, priorities identified 

in Europol's Organised Crime Threat Assessment and the work of the Standing 

Committee on Operational Cooperation on Internal Security
137

 (COSI). 

 

Regarding Schengen, Borders and Visas: 

 Local Border Traffic Regime: facilitates entry for non-EU border residents who 

frequently need to cross the EU external border; 

 common visa policy (harmonised through the Schengen Borders and Visa codes): 

facilitates the entry of legal visitors. So do numerous visa waiver and visa 

facilitation agreements; 

 security for citizens and travellers through information sharing: the VIS 

allows Schengen states to exchange visa data, especially regarding decisions on 

short-stay visa applications (and helps fight fraudulent behaviour like visa 

shopping, protect travellers against identity theft, ease asylum procedures, and 

detect/investigate terrorist offences or other serious crime), and the SIS II 

(Schengen Information System)
138

 allows states to exchange information on 

                                                                                                                                                                                                      
134  Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the 

criteria and mechanisms for determining the Member State responsible for examining an application for international 

protection lodged in one of the Member States by a third-country national or a stateless person, OJ L 180, 29.6.2013, p. 

31–59. http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L:2013:180:TOC . 

135  Regulation (EU) No 603/2013 of European Parliament and of the Council of 26 June 2013, OJL 180/1, 29-6-

2013. http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:180:0001:0030:EN:PDF . 

136  Regulation (EC) No 862/2007 of the European Parliament and of the Council of 11 July 2007, OJL 199/23, 

31.7.2007. http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2007:199:0023:0029:EN:PDF 

137  Council Decision of 25 February 2010 on setting up the Standing Committee on operational cooperation on 

internal security, OJ L 52, 3.3.2010, p. 50–50. http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L:2010:052:TOC 

138  http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/borders-and-visas/schengen-information-

system/index_en.htm 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L:2013:180:TOC
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:180:0001:0030:EN:PDF
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suspected criminals, people who may not have the right to enter or stay in the EU, 

missing persons and stolen or lost property; 

 document security: to prevent falsification and counterfeiting, passports, 

residence permits and visas now use a uniform format, with passports also 

holding biometric data in a chip. To facilitate information exchange on genuine 

and false documents, a European Image Archiving System – FADO
139

 (False 

and Authentic Documents) has been set up, and a Public Register of Authentic 

Identity and Travel Documents Online
140

 (PRADO) is also available. 

 

Regarding organised crime: 

 human trafficking is different from the smuggling of irregular migrants (or 

irregular migration per se), in that it is coercive and includes the further 

exploitation of the trafficked migrant for sexual or labour exploitation, the 

removal of organs, petty theft and others. The Commission's approach focuses on 

both protecting the victims and punishing the criminals, reflected in the Directive 

on trafficking in human beings
141

, the EU states’ criminal laws, and the EU 

Strategy towards the Eradication of Trafficking in Human Beings. The 

Directive supports the principle of non-punishment for petty crimes and 

unconditional assistance and requires EU states to establish a 'National 

Rapporteur' responsible for monitoring the implementation of anti-trafficking 

policy. The Commission facilitates the exchange of best practices and aims to 

boost the collection of reliable data and statistics on trafficking, in cooperation 

with NGOs, the private sector and law enforcement bodies. The Strategy includes 

further concrete measures such as the establishment of specialised national law 

enforcement units and of joint European investigation teams to prosecute cross-

border cases. In 2010, an Anti-trafficking Coordinator was appointed to 

improve coordination and consistency among EU agencies, states, institutions, 

non-EU countries and international players. An EU anti-trafficking website was 

launched; 

 

Regarding terrorism: 

The EU Counter-Terrorism Strategy is built around 4 pillars: PREVENT people from 

turning to terrorism and stop future generations of terrorists from emerging, PROTECT 

citizens and critical infrastructure by reducing vulnerabilities against attacks, PURSUE 

and investigate terrorists, impede planning, travel and communications, cut off access to 

funding and materials and bring terrorists to justice, RESPOND in a coordinated way 

by preparing for the management and minimisation of the consequences of a terrorist 

attack, improving capacities to deal with the aftermath and taking into account the needs 

of victims. It emphasizes the need to protect the external borders through the 

capturing and exchange of passenger data and the inclusion of biometric 

                                                           
139  http://www.consilium.europa.eu/ifado/ifadocontacts.htm . 

140  http://prado.consilium.europa.eu/en/homeindex.html . 

141  Directive 2011/36/EU of 5 April 2011, O.J.L., 15 April 2011, p.1. http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:101:0001:0011:EN:PDF . 

http://www.consilium.europa.eu/ifado/ifadocontacts.htm
http://prado.consilium.europa.eu/en/homeindex.html
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:101:0001:0011:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:101:0001:0011:EN:PDF
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information in travel documents, the need to enhance transport security at airports and 

seaports, and the development of EU crisis coordination arrangements in the event of an 

incident with cross-border effect. The Commission implements its strategy through 

legislation such as the Framework Decision 2002/475/JHA
142

, providing a common 

definition of terrorist and terrorist-linked offences, security research, and cooperation 

with partner countries and international organizations.  

 

Regarding police cooperation:  

It centers on intelligence sharing among law enforcement authorities, improving 

cooperation within a common framework for personal data protection. The Commission 

contributes to cooperation among member states through: 

 

 the development of a European Information Exchange Model which is a coherent 

approach to cross-border information exchange, including the mapping of 

information flows and technological solutions; 

 legal instruments setting out the rules of information exchange, such as the Data 

Retention Directive
143

, Swedish Initiative Framework Decision, Prüm Treaty and 

Prüm Decision, Decision on access for consultation of VIS, Framework Decision 

on Joint Investigation Teams
144

, and Decision on cooperation between special 

intervention units
145

. The Data Retention Directive was adopted in the aftermath 

of the 2004 and 2005 Madrid and London bombings, to harmonise EU efforts in 

the investigation and prosecution of the most serious crimes, in particular 

organised crime and terrorism. In April 2014, the European Court of Justice 

declared Data Retention Directive invalid, stating that even though it serves a 

legitimate interest, it does not meet the principle of proportionality and should 

have included greater safeguards of fundamental rights; 

 specialised bodies such as COSI, EUROPOL, CEPOL (European Policy College); 

 financing national and multi-national projects that enhance police cooperation 

(through the Prevention of and Fight against Crime (ISEC) programme); 

 negotiating bilateral agreements with third countries on exchanges of information 

for law enforcement purposes (e.g. transfers of Passenger Name Record data). 
 

2. Common Foreign and Security Policy (CFSP) and Emergency Assistance 

(ECHO) 

 

a) European Neighbourhood Policy (ENP)  
                                                           
142  Council Framework Decision of 13 June 2002 on combating terrorism, OJ L 164, 22.6.2002, p. 3. http://eur-

lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L:2002:164:TOC 

143  Data Retention.” DG Home Affairs, 4/6/2014. http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/police-

cooperation/data-retention/index_en.htm 

144  Council Framework Decision of 13 June 2002 on joint investigation teams 2002/465/JHA, OJ L 162/1, 20.6.2002 

. http://www.eurojust.europa.eu/doclibrary/JITs/JITs%20framework/Framework%20Decision%202002-465-

JHA%20on%20JITs/CFDonJITs-2002-06-13-EN.pdf 

145  Council Decision 2008/617/JHA of 23 June 2008 on the improvement of cooperation between the special 

intervention units of the Member States of the European Union in crisis situations  

OJ L 210, 6.8.2008, p. 73–75.  

http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/police-cooperation/data-retention/index_en.htm
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/police-cooperation/data-retention/index_en.htm
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The ENP governs the EU’s relation with 16 of its eastern and southern neighbours: 

Algeria, Egypt, Israel, Jordan, Lebanon, Libya, Morocco, Palestinian territories, Syria, 

Tunisia, Armenia, Azerbaijan, Belarus, Georgia, Moldova and Ukraine. Russia takes 

part in Cross-Border Cooperation activities under the ENP but is not a part of the ENP 

as such. The ENP was revised in 2011 following the 'Arab Spring' uprisings and aims to 

support partners who undertake reform towards democracy, rule of law and human 

rights. It strengthens cooperation in the political and security spheres, supporting 

economic and social development, creating growth and jobs, boosting  trade, etc. With 

the 'more-for-more' approach, the more a country progresses in its democratic reforms, 

the more additional support would be available.  

 

ENP elements: 

 bilateral Cooperation, tailored to each partner country, implemented in 

accordance with bilateral Action Plans; 

 regional, interregional and CBC (Cross-Border Cooperation) programmes. CBS 

in particular includes the tackling of shared challenges in border areas (e.g. safety, 

security, environment), and cooperation towards social and economic 

development, and better mobility of goods and persons. Examples include the 

Poland-Belarus-Ukraine Programme (land border), the Italy-Tunisia Programme 

(sea-crossing), the Black Sea Programme (sea-basin). The INTERACT ENPI 

platform is supporting these Programmes by providing technical assistance, 

enabling CBC implementers to share expertise and good practices, and 

additionally organises seminars, publishes manuals, and is a forum for online 

discussion; 

 support to Civil Society. 

 

b) Crisis management 
 

Missions constitute a part of the EU’s involvement in all phases of the crisis cycle, and 

mainly support police, judiciary and customs reforms and capacity-building. They also 

aim to assure the security of civilians such as refugees and humanitarian workers, and 

can help in specific fields such as monitoring borders or fighting piracy. Missions have 

been carried out in FYROM, Kosovo, Bosnia and Herzegovina, Democratic Republic of 

Congo, Sudan/Darfur, Moldova and Ukraine, Iraq, and others. 

 

c) Development and cooperation 
 

Through Policy Coherence for Development, the EU seeks to minimize contradictions 

and build synergies between different EU policies while increasing the effectiveness of 

development cooperation. In 2009, the EU decided to cover the targeted policies under 

five priority challenges, one of which focuses on making migration work for 

development and includes the promotion of a comprehensive approach within the 
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GAMM
146

 framework (which in turn includes combatting irregular migration, 

eradicating trafficking in human beings, promoting international protection).  

 

Additionally, CFSP includes the possibility to impose restrictive measures, such as a 

travel ban on certain subjects (e.g. particular Russian nationals, in accordance with EU 

sanctions against Russia). 

 

Regarding humanitarian aid instrument (ECHO) 
 

EU humanitarian aid for refugees helps protect and support them, including when they 

return to their place of origin or habitual residence and helps them to increase their self-

reliance. The aim is to enable durable solutions and fulfil the refugees’ right of return. 

Funding is channelled to non-EU countries through partners, mainly UNHCR, the 

International Organisation for Migration, the Red Cross and Red Crescent family and 

non-governmental organisations. 

 

3. Cooperation among EU Bodies 

 

EU agencies/bodies in the area of Home Affairs provide information and advice, 

prepare and take decisions, oversee operations and support policymaking. They 

cooperate both with each other and with other EU bodies through various programmes, 

operations and networks (often according to work plans such as the 2013 Multilateral 

Cooperation Scorecard of CEPOL, EASO, EIGE, EMCDDA, EUROJUST, EUROPOL, 

FRA and FRONTEX). The EEAS (European External Action Service) is additionally 

involved when it comes to cooperation with third countries and international 

organisations, which is facilitated by EU delegations across the globe; it also has an 

agreement with FRONTEX for the operation of the Joint Situation Centre.  

 

Following the main bodies involved in migration and relevant security policies.   

 

FRONTEX (European Agency for the Management of Operational Cooperation at the 

External Borders of the Member States of the European Union): 

 

 based on the Schengen acquis, thus including the 4 non-EU Schengen members 

(with limited voting rights); the UK and Ireland are invited to Management Board 

meetings; 

 Complements EU States' border management systems, contributing to the 

freedom and security of EU citizens; 

                                                           
146  Communication from the Commission to the european Parliament, the Council, the European economic and 

Social Committee and Committee of the Regions,  The Global Approach to Migration and Mobility,COM/2011/0743 

final. http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52011DC0743&from=EN. 
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 coordinates EU States' actions in the implementation of EU border management 

measures, contributing to the efficient, reinforced and uniform control of persons 

and surveillance of EU States' external borders; 

 assists EU States in training national border guards and in establishing common 

training standards;  

 carries out risk analyses; 

 follows up developments in research related to the control and surveillance of 

external borders; 

 assists EU States in circumstances requiring increased technical and operational 

assistance at external borders;  

 provides EU States with the necessary support in organising joint return 

operations. 

  

EUROSUR (the European External Border Surveillance System): 

 

 designed to improve situational awareness; 

  it uses drones, reconnaissance aircraft, offshore sensors, satellite remote sensing. 

 

Border-TechNet:  

 

 a web-based platform, which also includes relevant software tools, for sharing, 

exchanging and disseminating information in the field of border-security. 

 

European Patrols Network: 

 

 better coordinates Member States in the area of sea surveillance, preventing 

duplication of efforts. 

 

Centralised Records of Available Technical Equipment, European Border Guard 

Teams, Seconded Guest Officers 
 

The FRONTEX Programme of Work 2014 includes the updated risk matrix, 

identifying risk mitigation measures. Irregular migration is among the top risks 

identified, with certain routes having a higher risk than others. Such measures then refer 

to ‘concepts’ such as the Pulsar Concept focusing on document fraud, or the Poseidon 

Concept of adapting organisational structures to strengthen border controls. It then 

includes relevant FRONTEX general measures and tools like risk analysis work 

streams, EUROSUR risk analysis activities, FRONTEX Fusion Centre business 

development, etc.
147

  

 

Cooperation:  

                                                           
147  Available at http://www.statewatch.org/news/2014/mar/eu-frontex-wp-2014.pdf . 

http://www.statewatch.org/news/2014/mar/eu-frontex-wp-2014.pdf
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EEAS, CEPOL, EUROPOL, EASO, FRA (implementation of the FRONTEX 

Fundamental Rights Strategy; UNHCR is also involved), EDA (integration and 

interoperability of maritime surveillance systems and the use of Remotely Piloted 

Aircraft Systems), EU Data Protection Supervisor, European Fisheries Control Agency 

and EMSA (maritime surveillance), European Space Agency (information derived from 

satellite Earth observation), EUROJUST (fight against people-smuggling and trafficking 

in human beings, risk analysis), EU Satellite Centre (Earth observation and training in 

geographic information systems; EUROSUR).  

 

EUROPOL (European Police Office): 

 assists EU States' law enforcement services in improving their cooperation on the 

prevention and fight against the most serious forms of international crime,  

 these areas include terrorism, drug trafficking and people smuggling, focusing on 

the targeting of criminal organisations; 

 assistance offered by Europol consists of facilitating exchanges of information, 

providing criminal analyses, and helping/coordinating cross border operations; 

 does not have any autonomous investigative or coercive powers. 

  
CEPOL (European Police College ): 

 established as a network of existing national institutes for the training of senior 

law enforcement officials on the practical aspects of EU law enforcement 

cooperation; its work programme focuses on the organisation of courses, 

seminars and conferences 

 runs an exchange programme, including one-to-one exchanges and study visits, 

for police authorities to gain a better understanding of EU States' legal systems, 

share working methods and network; topics include organized crime, illegal 

migration, police ethics, etc. 

 

EASO (European Asylum Support Office): 

 develops practical cooperation among EU States on asylum by facilitating 

exchanges of information on countries of origin, providing EU States with 

support for translation and interpretation and for training of asylum officials and 

assisting in the relocation of beneficiaries of international protection; 

 supports EU States under particular pressure, in particular through the 

establishment of an early warning system, the coordination of teams of experts to 

assist in managing asylum applications and the putting in place of appropriate 

reception facilities; 

 contributes to the implementation of the Common European Asylum System by 

collecting and exchanging information on best practices, drawing up an annual 

report on the asylum situation and defining technical orientations on the 

implementation of the Union's asylum instruments. 

EASO cooperates with the FRA (Fundamental Rights Agency) 
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EU-LISA (EU Agency for the operational management of large-scale IT systems): 

 fulfils the operational management tasks for SIS II, VIS and EURODAC; 

 main operational task: ensuring that these systems are kept functioning 24/7; 

 other responsibilities: adopting the necessary security measures, ensuring data 

security and integrity as well as compliance with data protection rules. 

 

Networks 
 

DG Home Affairs organises and supports networks, where members exchange views 

and information on specific policies; members range from national authorities to NGO 

representatives and individual persons. Examples are:  

 

EMN (European Migration Network): 

 

 plays a key role in providing up-to-date, objective, reliable and comparable 

information on migration and asylum topics to policy makers (at EU and Member 

State level) and the general public. It responds to information needs through 

statistics, reports, studies, Ad-Hoc Queries, EMN Informs (short policy briefs), 

bulletins and country/policy factsheets
148

. 

 

RAN (Radicalisation Awareness Network): 

 

 the nature of the phenomenon of violent extremist or terrorist activities requires 

cooperation on a wide scale, and RAN works toward this goal by helping first-

liners (people in direct contact with targeted individuals or vulnerable groups of 

population, e.g. practitioners, local authorities, law enforcement, researchers and 

NGOs) exchange experiences and best practices. This is part of the Prevent 

pillar of the EU Counter-Terrorism strategy. Its work is organized in working 

groups, one of which specifically deals with the phenomenon of "foreign 

fighters" in Europe, and aims at engaging people and groups at the community-

level (including spiritual leaders and mass organisations) in Europe and in third 

countries, with legitimacy and expertise to contribute to discrediting the 

narratives associated with violent extremism. 

 

Additional examples of cooperation: 

 

 In so far as organized criminal groups are targeted not only for human trafficking, 

but also for drug trafficking, the EMCDDA (European Monitoring Centre for 

                                                           
148  Examples: Ad-Hoc Query on Revoking Citizenship on Account of  Involvement in Acts of Terrorism or 

Other Serious Crimes (responses received from 22 states: in a number of them, revocation is possible), Ad-Hoc Query 

on National Crime Prevention Projects aimed at specific immigrant groups or migrant communities (12 responses 

received: some states do have such projects). 
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Drugs and Drug Addiction) cooperates with EUROPOL and other relevant 

bodies. 

 

 Operation Archimedes (34 participating countries, Eurojust, FRONTEX and 

INTERPOL), 15-23/9/2014: focussed on organised crime, chiefly drug and 

human trafficking, and the facilitation of illegal migration: 

 

 Programmes such as AIDA, the Asylum Information Database (AIDA) project of 

the European Council on Refugees and Exiles (ECRE), funded by EPIM (the 

European Programme on Integration and Migration), the Fundamental Rights and 

Citizenship Programme of the European Union (FRAME Project). 

 

 I-Map: in the framework of the Mediterranean Transit Migration (MTM) 

Dialogue, ICMPD, Europol and FRONTEX developed an interactive mapping 

instrument for the purpose of exchanging information on the migratory situation 

in states around the Mediterranean. The map, with most data available only 

through restricted access, provides visualisations of past, current and potential 

future migration flows and routes.  

 

4. Cooperation with Third Countries in Terms of Security 

 

The European Council has strategic guidelines in the area of freedom, security and 

justice, which stress the need to intensify cooperation with non-EU countries with a 

focus on: 

 Migration and asylum, through the GAMM framework, which in turn includes 

combating human trafficking and promoting international protection, as well as 

the promotion of legal alternatives to irregular migration. This will be better 

analyzed subsequently; 

 Security, with a focus on organized crime, terrorism, and the protection of critical 

infrastructure.  

 

For candidate and potential candidate countries, cooperation focuses on security and the 

strengthening of administrative capacities to implement relevant policies. For the EU 

neighbourhood, the goals are more efficient border and migration flow management, 

Mobility Partnerships, visa facilitation or liberalisation, and security sector reform with 

a focus on terrorism and organised crime. Other strategic partnerships refer to the 

dialogue with the US and the Common Space on Freedom, Security and Justice with 

Russia. 

 

Existing partnership agreements include (bilateral) projects addressing 

information exchange, operational and technical cooperation with respect to 

border management and combating organized crime and address irregular 

immigration, as well as document security. In some cases, such as Morocco, these 
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build upon existing bilateral cooperation (usually with land or across-the-sea 

neighbours). A criticism of mobility partnerships (see section 2.4. for more information 

on mobility partnerships
149

) addresses precisely this point: states are unwilling to 

negotiate stricter and more comprehensive agreements with the EU if they already have 

and could more easily have bilateral agreements with states of their choice.  

 

a) After a series of meetings, on 28 November 2014, the EU-Horn of Africa 

Migration Route Initiative (the Khartoum Process) was formally launched.
150

 

It brings together EU members, the core countries Ethiopia, Sudan, Eritrea, South 

Sudan, Somalia, Djibouti, and Kenya, fundamental countries of transit such as 

Libya, Egypt, and possibly Tunisia. Within the discussion on mixed migratory 

flows from the Horn of Africa to Europe, partners such as IOM, UNHCR, ILO, 

UNODC, IGAD, and the Regional Mixed Migration Secretariat (RMMS) have 

contributed. The declaration aims at concrete cooperation projects in key areas 

such as trafficking in human beings and the smuggling of migrants (as well as 

prosecution of criminal networks). AU efforts would build upon the 

Ouagadougou EU-Africa Plan of Action on Trafficking in Human Beings, 

especially Women and Children, and the AU Commission Initiative Against 

Trafficking (AU.COMMIT), while the process itself is linked to the EU-Africa 

Action Plan on Migration and Mobility 2014-2017.
151

 

 

b) PanAfrican programme: 12 projects launched, fostering Africa’s integration 

process. The aim is to contribute to increased mobility on the African continent, 

better trade relations across regions and also better equip both continents for 

addressing trans-national challenges such as migration and mobility, climate 

change and security.
152

 

 

c) Eastern Europe: International Law Enforcement Coordination Units 

(ILECUs)
153

, established in non-EU Eastern European countries through EU 

                                                           
149  Pag. 42 of the Report. 

150 ‘Ministerial Conference of the Khartoum Process’ Africa-EU Partnership, 4/12/2014. http://www.africa-eu-

partnership.org/newsroom/all-news/ministerial-conference-khartoum-process  

 “Declaration of the Ministerial Conference of the Khartoum Process.” 28/11/2014. Available at 

http://www.esteri.it/mae/approfondimenti/2014/20141128_political_declaration.pdf  
151  Other relevant anti-trafficking instruments are listed here: http://www.africa-eu-partnership.org/areas-

cooperation/migration-mobility-and-employment/irregular-migration & 

http://www.state.gov/j/tip/rls/tiprpt/2014/226657.htm The UNODC has a lot of tools and materials targeting human 

trafficking, listed here: http://www.ungift.org/doc/knowledgehub/resource-

centre/2014/UNODC_Catalogue_of_Materials_updated_October2014.pdf  

 Plus, more on the Ouagadougou Action Plan: http://www.au.int/en/content/operationalizing-ouagadougou-action-plan-

combat-trafficking-human-beings-especially-women-an  

152  “EU launches the first projects of the PanAfrican programme.” Africa-EU Partnership, 27/11/2014. 

http://www.africa-eu-partnership.org/newsroom/all-news/eu-launches-first-projects-panafrican-programme  

 Full programme: http://www.africa-eu-

partnership.org/sites/default/files/documents/c_2014_5375_1_annex_en_v1_p1_771842.pdf  

153  “ILECUs – Strengthening the Rule of Law and Good Governance in South East Europe by further Promoting 

International Law Enforcement Coordination Units which Combat Transnational Organized Crime.” Ludwig Boltzmann 

http://www.africa-eu-partnership.org/newsroom/all-news/ministerial-conference-khartoum-process
http://www.africa-eu-partnership.org/newsroom/all-news/ministerial-conference-khartoum-process
http://www.esteri.it/mae/approfondimenti/2014/20141128_political_declaration.pdf
http://www.africa-eu-partnership.org/areas-cooperation/migration-mobility-and-employment/irregular-migration
http://www.africa-eu-partnership.org/areas-cooperation/migration-mobility-and-employment/irregular-migration
http://www.state.gov/j/tip/rls/tiprpt/2014/226657.htm
http://www.ungift.org/doc/knowledgehub/resource-centre/2014/UNODC_Catalogue_of_Materials_updated_October2014.pdf
http://www.ungift.org/doc/knowledgehub/resource-centre/2014/UNODC_Catalogue_of_Materials_updated_October2014.pdf
http://www.au.int/en/content/operationalizing-ouagadougou-action-plan-combat-trafficking-human-beings-especially-women-an
http://www.au.int/en/content/operationalizing-ouagadougou-action-plan-combat-trafficking-human-beings-especially-women-an
http://www.africa-eu-partnership.org/newsroom/all-news/eu-launches-first-projects-panafrican-programme
http://www.africa-eu-partnership.org/sites/default/files/documents/c_2014_5375_1_annex_en_v1_p1_771842.pdf
http://www.africa-eu-partnership.org/sites/default/files/documents/c_2014_5375_1_annex_en_v1_p1_771842.pdf
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funds and now extended through Austrian Development Cooperation: national 

coordination units which provide close links with contact points for EUROPOL, 

INTERPOL, EUROJUST, the European judicial network, national judicial 

authorities, the Southeast European Law Enforcement Centre, foreign liaison 

officers, the Supplementary Information Request at the National Entry (SIRENE), 

customs authorities, border police, FRONTEX, OLAF and other law enforcement 

cooperation organisations. Human rights issues are promoted, esp. data protection 

and protection of the rights of both victims and offenders.  

 

d) FRONTEX itself has outstanding negotiation mandates for concluding 

working arrangements with Egypt, Libya, Tunisia and Morocco, but attempts to 

launch negotiations have been futile (last information is from 21/2/2014). 

FRONTEX does have, however, functioning working arrangements with all 

Western Balkan and Eastern Partnership countries, plus Nigeria and Cape Verde, 

US and Canada.  

 

e) The ENP (already outlined above) programmes also include bilateral border 

management projects and information exchange.  

 

f) Further cooperation examples include structured dialogues, e.g. with Jordan, and 

assistance, e.g. to Libya, in the areas of migration, border management and 

international protection (EUBAM Mission in Libya, as well as support via the 

Sahara-Med project). 

 

g)  The SEAHORSE  programme, implemented  by  the Spanish  border  guards, 

aims to improve the   capacity  of  Algeria,  Tunisia, Libya and Egypt to tackle 

irregular migration and illicit trafficking through a stronger border  surveillance  

systems  and the  ability  to  respond  to  emergencies  requiring search and 

rescue. 

 

h) The MIEUX programme provides expertise on human trafficking and asylum 

policy.   

 

i) Further cooperation targets security in third countries, with the aim of crisis 

prevention and poverty reduction, thereby decreasing the need to migrate 

(Horn of Africa, with a focus on Somalia and Kenya; Mauritania, Mali).  
 
 
 
 
 

                                                                                                                                                                                                      
Institute of Human Rights. http://bim.lbg.ac.at/en/ilecus-strengthening-rule-law-and-good-governance-south-east-europe-

further-promoting-international-law-enforcement-coordination-units-which-combat  

 “Internationale Zusammenarbeit von Polizei und Justiz.” Österreichische Entwicklungszusammenarbeit. 

http://www.entwicklung.at/aktuelles/internationale-zusammenarbeit-von-polizei-und-justiz/  

http://bim.lbg.ac.at/en/ilecus-strengthening-rule-law-and-good-governance-south-east-europe-further-promoting-international-law-enforcement-coordination-units-which-combat
http://bim.lbg.ac.at/en/ilecus-strengthening-rule-law-and-good-governance-south-east-europe-further-promoting-international-law-enforcement-coordination-units-which-combat
http://www.entwicklung.at/aktuelles/internationale-zusammenarbeit-von-polizei-und-justiz/
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