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CREATING A TEMPLATE FOR THE 
FUTURE
A potential data protection regime between the 
EU and the US

By AILEEN BYRNE and LEA PFEFFERLE

INTRODUCTION

A Pew Research Center study reveals that participation in online social networks has more than 

The diplomatic and social consequences of the recent revelations 
around a clandestine anti-terrorism mass electronic surveillance data 
mining program launched in 2007 by the National Security Agency 
(NSA) - called PRISM - serve as a reminder for the necessity of a com-
prehensive agreement on data sharing and data protection between the 
United States and the European Union. As the world’s two largest econ-
omies, the US and the EU have the potential to set the precedent for this 
issue of global significance. Both the US and EU have recognized such 
an agreement to be in their interest, however negotiations have yet to 
lead to anything other than reactionary agreements to specific issues as 
they arise. This paper will explore various attempts at such agreements 
and their shortfalls, including Safe Harbor, the Passenger Name Record 
agreements, and the Terrorist Finance Tracking Program. In addition, 
it will outline existing data protection mechanisms within US and EU 
legislation, and how and why American and European philosophies on 
data protection differ fundamentally. Finally, the paper will propose a 
framework to foster the dialogue necessary for the implementation of 
an all-encompassing data protection agreement. In doing so, we address 
the role that civil society and business could potentially play in a trans-
atlantic data protection scheme. The current political momentum in the 
light of the recent scandals could give a push to such an agreement and 
increase the willingness of both players to engage in such a well needed 
exercise. An overarching framework between the two big players could 
then be seen as a template for the rest of the world to eventually follow 
in order to protect citizens’ data the best way possible.
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doubled since 2008, increasing from 33 % to 69 % (Smith, 2013). The data footprints that people 
constantly leave through Whatsapp messages, Facebook posts, Amazon orders and online bank-
ing are generating trails of personal data left for anyone to discover, use and possibly abuse. None-
theless, privacy and data protection still carry immense personal value for individuals, with many 
considering them to be both constitutional and human rights. Equally important to governments 
and companies, the new European Commission Proposal for the General Data Protection Regu-
lation states, “[b]uilding trust in the online environment is key to economic development” (Eu-
ropean Commission, 2012, p. 1). With more than two billion current users, the internet is one of 
the key pillars for a growing economy, constantly generating wealth and growth. On a daily basis 
alone, an estimated $8 trillion is exchanged through e-commerce and vast amounts of credit and 
debit card transactions (Pélissié du Rausas et al., 2011). These unlimited possibilities have created 
a global network where virtually anyone can be traced at any time.

Taking into account this immediate necessity to protect data and privacy along with the deep, 
historic partnership between the US and EU, this paper will serve as a proposal for a transatlan-
tic data protection agreement in the sense of laying out the necessary conditions for negotiating 
such an agreement. The key is to ensure that this protection is effectively enforced between the 
two biggest trading bloc partners in the world. First, the paper will define data privacy and those 
legal frameworks that exist around it. Second, it will provide a short overview of past attempts 
at data privacy agreements between the EU and US. Finally, the paper will suggest what a data 
protection agreement between the two parties could look like, and clarify specific limitations to 
such an agreement.

WHAT IS DATA PROTECTION?

It is important to take a closer look at the meaning of the term ‘personal data’. According to Di-
rective 95/46/EC on the protection of individuals with regard to the processing of personal data 
and the free movement of such, it can be described as “any information relating to an identified 
or identifiable natural person” (European Union, 1995, Article 2a). This data subject or identifi-
able person is further set out to be “one who can be identified, directly or indirectly, in particular 
by reference to an identification number or to one or more specific to his physical, physiologi-
cal, mental, economic, cultural or social identity’’ (Druschel, Backes & Tirtea, 2011). While this 
clearly implies that a person’s name would be sufficient enough to identify him/her, the definition 
still retains an uncomfortable ambiguity. For example, how does one consider information that 
establishes the subject as part of a bigger group such as a club or family? Does one categorize this 
information on an individual or group basis (ibid.)?

Despite the ambiguity, it is evident data protection is concerned with the interest of the data 
subject, and is intended to prevent the abuse of the subject’s data. Interestingly enough, while the 
term “data protection” is commonly used in Europe, the US conceptualizes it more frequently 
as “data privacy” (Bygrave, 2010, p. 166). The US system, contrary to the EU’s more regulatory 
approach, often tackles privacy issues through the Supreme Court. The Court has based many of 
its decisions in favor of privacy rights on the Fourth and the First Amendment, as in Sorell v. IMS 
Health Inc (US Supreme Court, 2011). Even though personal data protection is understood as 
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a constitutional right in the US (see US Supreme Court, Griswold v. Connecticut, 1965) the EU 
has classified the US as not meeting European data protection standards (De Hert & Bellanova, 
2008). The EU itself is currently updating its data protection regulation and has enshrined the 
data protection principle in its Article 8 of the Charter of Fundamental Rights of the European 
Union. With regard to the overseeing and acting authorities, both the EU and the US have set up 
agencies or commissions to deal with data protection, and have designated bodies to deal with 
the protection of data. However, it should be noted that the EU does not have competences in the 
field of national security and the possible breach of data protection in line with national protec-
tion by government agencies. Lacking such a crucial equivalent, this poses a major difficulty in 
coordinating data protection measures between the US and EU.

Different cultures, different standpoints?

While the United States and European Union have different positions regarding the usage of 
personal data, close cooperation in this field is of interest to both parties. This is evident by the 
repeated mentioning of the need to promote data protection in their annual joint statements 
following the EU-US Summit (Council of the European Union, 2014; European Commission, 
2011). The statements have however not gone into specifics how they will design such an agree-
ment. Negotiations for a fully-fledged, detailed data protection agreement have supposedly been 
underway for the past several years, but it is difficult to measure the progress of these negotiations 
that have so far been largely removed from the public eye. The 2012 joint statement by the US De-
partment of Justice and the European Commission names data security, transparency, account-
ability and the maintenance of integrity and accountability as significant principles that have been 
included in the negotiations without going into further detail (US Department of Justice, 2012). 
The problem with past EU-US data protection negotiations and agreements is that they have been 
largely reactionary, focusing on issues as they arise, rather than initiating the type of substantial 
dialogue that fosters long-term cooperation.

One example is the Safe Harbor Framework (Export.gov, 2013). It was initiated to allow quali-
fying US companies directly affected by the adoption of the European Commission’s 1995 Direc-
tive on Data Protection to continue freely transferring data. The goal was to prevent business in-
terruptions. The Passenger Name Records and Terrorist Finance Tracking Program (TFTP) were 
implemented in reaction to US offensive anti-terrorism post-9/11 policies (European Union, 
2012; Connorton, 2007). Both remained controversial in the EU and especially the European 
Parliament, which perceived the two agreements to merely be channels for US data protection 
evasion. However, these agreements are components of a much larger dialogue on data protec-
tion, and the recent PRISM revelations are once again a reminder of the need to create a compre-
hensive transatlantic data protection agreement. In order to be successful, this must take into ac-
count previous mistakes, and aim to cover as broad a spectrum as possible, focusing on common 
EU and US principles in the field of data protection or privacy.



20

Creating a Template for the Future

ESTABLISHING A FRAMEWORK FOR COOPERATION

To prevent impaired diplomatic relations as a result of the NSA leaks, it is crucial for the US and 
EU to immediately begin discussions on a comprehensive data protection agreement based on 
trust and cooperation. Such an agreement will take time, and should be implemented gradually. 
What can be gathered from previous attempts on data privacy cooperation initiatives is that there 
is a lack of institutionalization, (democratic) oversight, inclusive participation, and constant flow 
of communication that need to be addressed. Therefore, the paper proposes the framework under 
which this dialogue should take place, based on existing legislation and government bodies in the 
US and EU.

This paper calls for the establishment of two permanent transatlantic bodies that will ensure 
regular dialogue on data privacy, while simultaneously serving as a “checks and balances” mech-
anism in the implementation of data protection legislation. While these bodies will not enforce 
anything per se, the idea is to establish a voluntary cooperation measure, the existence of which 
will reassure both parties and their respective populations that data protection in the US and EU 
is a transparent process.

Setting up different bodies

The first transatlantic data protection body will handle those issues that are of an interest to na-
tional security. Similar to the framework of the recent EU/US dialogue on intelligence practices, 
participants should be bodies or institutions that deal with security issues and/or have a say in 
agenda setting. Identifiably, the EU participants should therefore include representatives from the 
European Council, the EU Presidency, the External Action Service, as well as from the member 
states’ intelligence services and diplomatic services. The US equivalents should be representatives 
from the Department of Justice, the Office of the Director of National Intelligence and the US 
Department of State. Any requests requiring companies to transfer personal data either to the 
US or an EU member state would have to be approved by this body, whenever the data concerns 
both American and European citizens and there are identified national security implications. The 
second transatlantic data protection body will exist between the US Congress (Senate Commerce 
Committee House of Representatives Energy & Commerce Committee), US Federal Trade Com-
mission and European Parliament Civil Liberties, Justice and Home Affairs Committee (LIBE) 
and the International Trade Committee (INTA). Most of these bodies are closely involved in all 
trade related issues while the LIBE committee is to add insights from a citizens’ rights perspec-
tive. It will specifically tackle issues of data privacy in a commercial context in the US and EU 
that have no implications for national security and therefore have not to be approved by the first 
transatlantic data protection body. A bipartisan privacy working group was already established 
in the US Congress in August, 2013, looking at data privacy in a US context. So far, no output 
has been made public but a future transatlantic data protection body could certainly draw from 
the first experiences of this working group, extending it to cover more extensive discussions on 
transatlantic issues. 

Once these two bodies are established, they will agree on the frequency of their meetings, and 
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the level of information sharing that will take place so as to comply with both US and EU existing 
legislation. In order to ensure an optimal level of transparency, the two bodies will assume an ad-
ditional role modeled after the European Ombudsman and FTC Complaint Assistant. They will 
receive complaints or questions regarding the efficacy and appropriateness in which the US and 
EU handle data protection in a transatlantic context. Therefore, if a complaint has an element that 
is “extra-national,” it will be forwarded to the appropriate bureau. 

Finally, the purpose of establishing these two bodies is to lead to the drafting of a comprehen-
sive data protection or data privacy agreement, which will encompass both the commercial and 
security facets of data protection. This will set the precedent for international data protection 
legislation, potentially through the United Nations or a future international body responsible for 
safeguarding human rights in the cyberworld.

Limitations of the proposed framework

Having looked at the framework of a possible data protection agreement between the EU and the 
US it is also necessary to recognize that there are limitations. First, the sheer number of implicat-
ed players could complicate the implementation of such an agreement. The respect of parliamen-
tary oversight must be ensured, along with the guarantee that the executing bodies will be able to 
fulfill their tasks. A second challenge is compelling both parties to adhere to the agreement. This 
will potentially be the most difficult to tackle and could be used as a political weapon, such as in 
the current dispute over the SWIFT agreement. Nonetheless, both players have matured democ-
racies and judicial systems, and therefore this possibility is rather marginal. Third, the duration 
of such negotiations can be lengthy, with the EU currently struggling to conclude its own data 
protection regulation without the influence of external players. Prolonged negotiations on such 
an innovative topic as data and technology could lead to parts of the agreement being outdated at 
its eventual time of implementation. This however, should not discourage decision-makers from 
attempting to conclude such an important and far-sighted agreement. It can be a living agreement 
whereby agencies propose amendments to guarantee that it remains up-to-date. Naturally, this 
list of challenges is not exhaustive, yet such a list would go beyond the scope of this paper. 

The importance of stakeholder engagement

Finally, the responsibilities of and opportunities for business and civil society should not be 
underestimated. Such an agreement cannot only be concluded between governments, but has to 
include representatives from both of these groups. The EU normally initiates consultation pro-
cedures before the onset of negotiations while the US allows for active participation throughout 
e.g., trade agreements via the Advisory Committee for Trade Policy and Negotiations (ACTPN). 
In this particular case, a more visible role of civil society and business should be encouraged and 
sustained in order to guarantee the broadest support possible and to ensure that citizens are op-
timally protected. While this might come at the cost of speeding up the negotiations, it will lead 
to greater overall acceptance, which is absolutely crucial. The current negotiations of the EU-US 
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trade agreement (TTIP or TAFTA) show just how crucial a constant dialogue between all stake-
holders is. NGOs have been claiming that the European Commission is influenced too strongly 
by business and have strongly influenced the public and media discourse. The European Parlia-
ment has also been unsatisfied by the communication policies and has made clear that they need 
to be better informed since they have the last word when having to pass the agreement at the very 
end. Consequently, the dialogue between the government, business and civil society needs to be 
conducted in a fruitful manner without stalling the talks. Therefore, a framework for discussions 
should be established beforehand in order to clarify any guidelines and create a constructive 
environment. All groups involved can benefit from such an approach, providing better rules for 
citizens in the EU and the US.

CONCLUSION

Progressing on a data protection agreement between the EU and the US is essential for the fu-
ture, not only for the two parties directly involved but also as a roadmap for the international 
community. As the revelations from this summer have shown, citizens and companies are very 
much concerned about what happens with their data. This paper has shown that the EU and US 
are interested to cooperate in the area of protecting personal data, despite the fact that their un-
derstanding of personal data and data protection is somewhat different. It has become evident 
that previous attempts of cooperation have lacked coherence and stakeholder inclusion and were 
largely reactive. To overcome this, a framework for cooperation between the EU and US on data 
protection has been presented that involves regulatory and legislative bodies as well as business 
and civil society. Such a framework will guarantee an inclusive process. A set up of two different 
bodies, one focused on national security, the other on commerce, has been proposed to show that 
data protection needs to be viewed from different angles. Future research may be useful to better 
understand which parts of data privacy should or even can be addressed in such cooperation, 
and how such an agreement can be used for standard setting. After all, now more than ever is the 
time to act.
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THE EEAS AND THE EUROPEAN 
PARLIAMENT
How formal and informal accountability 
mechanisms are symbiotic

By ANTHONY DE BONDT

INTRODUCTION

Already in 2002 at the European Convention the EU decided to create an EU foreign office. Yet it 
took until 2010 for it to be established by a Council decision1.  During this 8- year period a great 
deal of debate took place over the tasks and organisation of the Service. Together with the cre-
ation of the High Representative (HR)2, the Lisbon Treaty envisaged the creation of the European 

1     Council Decision 2010/427/EU (http://www.eeas.europa.eu/background/docs/eeas_decision_en.pdf)   

2    The High Representative is responsible for coordinating and carrying out the EU’s foreign and security 
policy, also known as the ‘Common Foreign and Security Policy’ (CFSP) and the ‘Common Security and De-
fence Policy’ (CSDP). In addition, the Lisbon Treaty also foresaw that the HR would also assume vice-presi-
dency of the European Commission as well as presidency of the Foreign Affairs Council.

Envisaged by the Treaty of Lisbon and created by a Council Decision in 
2010, the EEAS performs the tasks of a foreign affairs service at the EU 
level. With its unique portfolio of competences it can arguably be labeled 
sui generis. At the same time, the Lisbon Treaty re-affirmed that the EU 
is based on the principles of a representative democracy, which assumes 
an important role to be played by the European Parliament. In the light 
of these events, this paper addresses the accountability question of the 
newly created service and presents an examination of means the EP dis-
poses of to hold the EEAS accountable. A deliberate distinction will be 
made between formal – that is: those foreseen by the Lisbon Treaty - and 
informal mechanisms – those that result from the EP’s actions within 
the social-institutional environment. Applying the definition of account-
ability offered by Bovens, that presents it as a combination of three el-
ements – information, debate, and judgment – I argue that formal and 
informal accountability mechanisms are symbiotic.
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External Action Service (EEAS)3. The Council decision was needed to clarify its functioning and 
competences. Divisions among member states over the supranational character as well as a pro-
tectionist Commission and an influence-seeking European Parliament account for what Helwig 
et al (2013, p. 7) describe as “the result of a classic EU compromise yet with an unusual outcome”. 
The fact that its job description includes acting as the diplomatic service, holding the Presidency, 
fulfilling functions of a ministry of Defence and a ministry of Development and serving as a co-
ordinator of EU external action makes them label the EEAS as a sui generis foreign affairs service. 
At the same time, the Lisbon Treaty re-affirmed that the EU is based on the principles of a repre-
sentative democracy, which assumes a great role for the European Parliament within the general 
EU institutional framework. Indeed, the EP has seen its powers increase and gradually sees itself 
in a better position to hold to account the executive. However, foreign affairs, and in particular 
the Common Foreign and Security Policy (CFSP), have always been the Achilles’ heel of Europe-
an parliamentary accountability. The creation of this new Service proved to offer an opportunity 
for the EP to have a say on these matters too. Using Bovens’ definition of accountability I shall 
in this paper shed light on both formal and informal mechanisms the EP can rely on to hold to 
account the EEAS and show how these are symbiotic.

THEORETICAL FRAMEWORK

In order to clearly present the analysis on the accountability relationship between the EEAS/HR 
and the EP, I shall first present the main elements of this analysis. These are the concepts of a sym-
biotic relationship, the functions of the EEAS and the HR, (parliamentary) accountability and the 
distinction between formal and informal mechanisms in this matter. 

Symbiotic relationship

Roughly speaking, a symbiotic relationship can be used in two senses. First, and this is the most 
common use, it can be seen as a living arrangement between members of different species. It 
comprises several settings of living together, including commensalism, parasitism and mutual-
ism. While in the first two there exists an unequal relationship, mutualism is characterized by a 
mutual beneficial relationship. It furthermore happens to be so that these are obligative, either of 
the species needs the other to survive.

Second, the expression is used as “a relationship between people or organisations that depend 
on each other equally”4. It is in this sense that I will talk of a symbiotic relationship between for-
mal and informal accountability mechanism the EP disposes of vis-à-vis the EEAS. One needs 

3    In fulfilling his mandate, the High Representative shall be assisted by a European External Action Ser-
vice. This service shall work in cooperation with the diplomatic services of the Member States and shall 
comprise officials from relevant departments of the General Secretariat of the Council and of the Commis-
sion as well as staff seconded from national diplomatic services of Member States. (Article 27(3) TEU)

4     http://dictionary.cambridge.org/dictionary/british/symbiosis
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the other to fulfill the criteria laid down in the definition by Bovens and thus to provide true 
accountability.

What is accountability?

Accountability is usually talked and written about in the same breath as good governance 
and transparency. Yet they are not synonyms. Rather one could speak of a pyramid- approach 
since transparency is a means to accountability (Brito & Perrault, 2010; Djankov, La Porta, Lo-
pez-de-Silanes, & Shleifer, 2008, p. 3) and accountability is a key element of good governance 
(Graham & Plumptre, 2003). Then what does accountability mean? The term is often invoked in 
literature as well as in political discourses, but not always clearly defined. Several authors have 
distinguished between different types of accountability5, which can offer a useful lens through 
which accountability can be assessed. All of these types return in Bovens’ notion of public ac-
countability (Bovens, Curtin, & ‘t Hart, 2010). He defined it as:

“a relationship between an actor and a forum, in which the actor has an obligation to 
explain  and  to  justify  his  or  her  conduct,  the  forum  can  pose  questions  and  pass 
judgment, and the actor may face consequences.” (Bovens, 2007, p. 107)

This definition contains three main elements: information, debate, and judgment (Bovens et 
al, 2010, p. 36). To comprehend what these entail, we can a look at 2006 paper by Bovens6. Infor-
mation refers to the obligation on behalf of the actor to inform the forum about his conduct. He 
will thus provide the forum with data on a certain task he was charged with (for instance handing 
over budgetary calculations to the parliament). It often implies justifying or explaining a certain 
decision (Why did the actor choose to proceed or perform in this or that way?). The subject on 
which information is provided can vary significantly from case to case. Debate refers to the pos-
sibility for the forum to question the provided information and to ask for clarifications regarding 
the legitimacy of the conduct (How were these calculations executed, what are the motives for in-
cluding or excluding certain elements?). It implies that the actor answers the questions raised by 
the forum. Finally, after having received information and clarification, the forum should be able 
to pass judgment on the conduct of the actor. This act can again take on many forms: to make a 
public statement of dis(consent), to denounce a policy, to cut back budgets, to approve the annual 
budget, etcetera. 

Boven’s definition of accountability is widely used (Biela, 2014, p. 4) and can be applied to 
different kinds of accountability settings. In this paper, accountability shall be understood as par-
liamentary accountability, and more in particular as the way the European Parliament can hold 

5    See for instance Behn (2001), Lord (1998) and Laffan (2003)

6     Bovens, Mark. 2006. Analysing and Assessing Public Accountability. A Conceptual Framework. Europe-
an Governance Papers (EUROGOV) No. C-06-01, http://www.connex-network.org/eurogov/pdf/egp-con-
nex-C-06-01.pdf
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to account the EEAS/HR7.  This process should involve all three elements of the above-presented 
definition. Parliamentary accountability is considered crucial especially by those recognizing the 
EU as a supranational entity and those that prefer a form of popular control over the executive 
(Bovens et al, 2010). Parliamentary accountability is not only related to input- legitimacy, but also 
to throughput- and output-legitimacy of a political system. Indeed, it offers a guarantee for the 
representation of citizens in the decision-making process (input), adds to oversight (throughput), 
and it has an impact on the assessment of policy (output) (Schmidt, 2013). In general in the EU, 
the EP, representing its constituencies based on democratic elections, should hold to account the 
executive power. Notwithstanding the fact that member states and the European Commission 
also try to control the EEAS (Furness, 2013), it is especially in the field of security and defence 
that some say the parliament is the central place of accountability for the decisions made by a 
government concerning the use of force and power (Hänggi & Born, 2005)8.  Therefore, this paper 
will present and analyze the accountability mechanisms the EP disposes of in this field. 

Formal vs. informal accountability mechanisms

The very existence of the duality formal versus informal control mechanisms stems from the de-
bate around the work of Max Weber on the ideal type bureaucracy (Djaffee, 2000). While Weber 
(1946) depicted the bureaucracy as a purely rational, impersonal and formal organisation others 
underscored the importance of personal, social relations and irrational behavior (Barnard, 1938; 
Roethlisberger & Dickson 1939). 

Building on these theories researchers distinguished between formal and informal control 
mechanisms. The first ones include a variety of officially sanctioned (and often written) institu-
tional mechanisms. Informal control mechanisms on the other hand include values, norms and 
beliefs that guide people’s actions (Sitkin, Cardinal & Bijlsma-Frankema, 2010). 

While accountability is different from control, it shares with it the attribute of checking whether 

7   Wouters and Raube (2012) have further distinguished between parliamentary scrutiny and parliamen-
tary control. The first form is the least ambitious of the two, in the sense that the parliament limits itself to 
be informed and consulted. This form does not lead to sanctions but is however easier to carry out since no 
formal arrangement is needed.  The latter form, according to the authors, does entail the power to sanction 
and makes parliaments  co-decisive  actors.  In the field of foreign  affairs the example  can be given of a 
parliament’s demand to decide over the use of force outside the territory (Peters & Wagner, 2010). This type 
of parliamentary accountability requires legal arrangements to be in place (Wouters & Raube, 2012). While 
this  distinction  can  be  useful  for  demarcating  research  topics  or  as  an  approach  to  compare  different 
institutional accountability relationships, I believe that Bovens’ broader definition of accountability can be 
uphold and can be used to assess both the formal as well as the informal mechanisms the EP can use to hold 
to account the EEAS. The fact that scrutiny cannot lead to direct sanctions does not undermine the  EP’s  
ability  to  pass  judgment  in  whatever  form  possible  and  this  could  be  picked  up  by  another institu-
tion or the broader public/media, who can in turn reward or sanction.

8   However, the parliamentary ex ante involvement in military missions can have negative consequences 
by slowing down decision-making (Peters & Wagner, 2010).



28

The EEAS and the European Parliament

and how a work was carried out9. When it comes to accountability mechanisms, Vu & Deffains 
(2013) give a possible definition of a distinction between formal and informal ones.10 To them, 
formal accountability is the “set of institutional arrangements between the principal (or the ac-
count-holder) and the agent (or the account-giver) that are formulated, communicated, and en-
forced by the state in order to facilitate, control, and motivate the agent’s fulfillment of his tasks up 
to the principal’s expectations in a direct and justifiable manner” (Vu & Defrains, 2013, p. 334). 
These arrangements are written down in legislature and are legally binding. In informal account-
ability on the other hand, the state is replaced in the definition by “a non-state principal or third 
party which is not the state”.   Here, there is no legally binding element. 

This paper aims to analyse the interplay between on the one hand accountability arrangements 
as foreseen by the Lisbon Ttreaty and on the other hand the mechanisms the EP can rely on 
to hold to account the EEAS/HR beyond the letter of the treaty. The latter include the Council 
Decision, and more in particular the negotiation process that led to it, and the Declaration on 
Political Accountability. I will also make use of the terms formal and informal accountability 
mechanisms. I consider what is foreseen in the Lisbon Treaty as formal because its provisions 
are legally binding. I consider the other two documents as informal- because these are both the 
result of the behavior of the EP as an actor within the social-institutional environment, clearly an 
informal feature.   

FORMAL MECHANISMS

Most visibly, the Lisbon Treaty grants the EP powers in foreign affairs in two areas: the assent/
consent procedure and the budgetary process (Wisniewksi, 2013). In the first, it has veto powers 
over international agreements with exception of those that fall exclusively under CFSP. In other 
words, the EP has to give its consent over all international agreements that deal with issues that 
are decided upon under the ordinary legislative procedure.11  An example of such an international 
agreement is the SWIFT agreement12, for which the EP refused to give its consent in February 
2010. This right to veto has been recognized as a major expansion of the EP’s powers in external 
policies (Monar, 2010). The very act of vetoing an agreement is in fact a form of passing judg-
ment, hence constitutes the third element of Bovens’ definition. According to Raube (2013), this 
extension of the Parliament’s power in the field of EU external relations could also contribute to 

9    For further reading: http://publicadministrationtheone.blogspot.com.es/2012/08/accountabili-
ty-and-control-concepts-of.html

10    Helmke & Levitsky (2004) had already written that formal accountability as a governance institution 
can be treated as set of institutional arrangements that are established, communicated and enforced by 
state instutions.

11    It is the most used legislative procedure by which directives and regulations are adopted. Formerly 
known as the codecision procedure. The EP and the Council have the same weight in the procedure, that can 
entail a maximum of three readings.

12    An agreement between the EU and the US on transfers of banking data via the global database SWIFT. 
The rejection by the EP was based on concerns related to privacy and proportionality. 
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a politicization of external governance inside the EP. Political debate would benefit from it and 
hence the EP’s own accountability vis-à-vis the electorate. Greater trust among citizens in the 
work of the EP can only put it in a stronger position towards the EEAS. Furthermore, with the 
motion of censure the EP has a powerful tool at its disposal to oblige the entire Commission and 
likewise the HR in her role as Vice-President of the Commission to resign (Wouters et al., 2013). 
Finally, the discharge procedure is another means through which the EP can scrutinize the Com-
mission and the HR.13  Indeed, such a move would affect the latter too (Raube, 2013). These tools 
are again expressions of what Bovens would call judgment.

The second area in which the EP’s powers in foreign affairs are most visible concerns the bud-
getary process. The general budget includes the expenses for external relations (Wisniewski, 
2013). The EP’s power to decide on the budget is shared with the Council, but on an equal footage, 
giving the EP veto power (hence judgment). This form of power puts the EP in a strong position 
to request budgetary cuts, like it did in 2013 when it criticized the top-heavy (salary) structure 
of the EEAS14.  Nevertheless, not all areas of external relations are covered by the EP’s oversight. 
Raube (2013) highlights the distinction between TFEU15 and TEU  policies  and concludes that 
parliamentary budgetary control is limited to the non-military aspects of the EU’s foreign affairs. 
Indeed, with regards to CFSP, national parliaments have better means to political control and 
oversight of the budget than the EP (Herranz-Surralés, 2011). However, Protocol 1 of the Lisbon 
Treaty did allow for the creation of an inter-parliamentary conference, meeting two times a year, 
where Common Foreign and Security Policy (CFSP) and Common Security and Defence Poli-
cy (CSDP) can be discussed.16 Nevertheless, there is a lot of disagreement on the desirability of 
such a conference. Some argue that it should only be created if it were to have sufficient powers 
in CFSP and CSDP so as to contribute to parliamentary accountability.17 It remains to be seen 
whether such a conference will ever take place and how much power it will have. 

In addition to the two areas described above, the Lisbon Treaty foresaw a role for the EP in the 
actual establishment of the EEAS. It demands consultation of the EP by the HR in the proposal 

13   Every year the EP has to decide on granting discharge to the Commission, which equates with approv-
ing the implementation of the budget for a financial year. It does so on a recommendation of the Council. 
Discharge can be granted, postponed or refused. (http://ec.europa.eu/budget/explained/reports_control/
discharge/disch_en.cfm) 

14   http://www.telegraph.co.uk/news/worldnews/europe/eu/9940892/Baroness-Ashtons-top-heavy-
EU-foreign-service-attacked.html

15   Treaty on the Functioning of the European Union and Treaty on European Union

16     “A conference of Parliamentary Committees for Union Affairs may submit any contribution it deems 
appropriate for the attention of the European Parliament, the Council and the Commission. That conference 
shall in addition promote the exchange of information and best practice between national Parliaments and 
the European Parliament, including their special committees. It may also organise inter-parliamentary con-
ferences on specific topics, in particular to debate matters of common foreign and security policy, including 
common security and defence policy. Contributions from the conference shall not bind national Parliaments 
and shall not prejudge their positions” (Protocol 1, article 10)

17    Wouters & Raube (2012, p. 11)
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for the Council Decision.18 This means the Parliament only had the right to formulate its opinion 
on the draft without any obligation on the part of the HR or the Council to take it into account 
(Wisniewski, 2013). 

What is described in this section highlights in particular the third element of Bovens’ definition 
of accountability, i.e. judgment as a result of which the EEAS may face consequences. If the EP, 
for instance, decides to cut the EEAS’ budget, this will have a direct impact on its functioning. 
In other cases, for example during the consultation procedure leading to the establishment of 
the EEAS, the EP can pass judgment but the consequences are out of its hands. The elements of 
information and debate are, however, not entirely absent in the formal accountability relationship 
between EEAS and EP, as article 36 TEU foresaw that:

“The High Representative of the Union for Foreign Affairs and Security Policy shall regular-
ly consult the European Parliament on the main aspects and the basic choices of the com-
mon foreign and security policy and the common security and defence policy and inform 
it of how those policies evolve. He shall ensure that the views of the European Parliament 
are duly taken into consideration. Special representatives may be involved in briefing the 
European Parliament. The European Parliament may ask questions of the Council or make 
recommendations to it and to the High Representative. Twice a year it shall hold a debate on 
progress in implementing the common foreign and security policy, including the common 
security and defence policy.”

Finally, this section also shows that the Lisbon Treaty has granted the EP powers to have a say 
over the functioning of the EEAS with the HR at its head. However, the judgment of the EP as 
a forum is only indirectly linked to them as actors. For instance, using the discharge procedure 
the EP assesses the implementation of the entire EU budget, not just the external policies’ part. 
Or with regards to the motion of censure, it can only dissolve the entire Commission, and not 
just those responsible for external policies, or better, the HR in her role as High Representative. 
An exception to these indirect measures is the veto right the EP has got over international agree-
ments as well as the EU budget. This puts it in a strong position vis-à-vis the EEAS/HR that can 
directly affect the latter. 

INFORMAL ACCOUNTABILITY MECHANISMS

Other than formal accountability mechanisms that are entrenched by treaties, informal mecha-
nisms are in this case modifications or clarifications to these formal mechanisms. They are called 
informal because they are the result of the behavior of the EP as an actor within the social-insti-
tutional environment.

In this regard, two documents are of great interest: the Council Decision, and more in particu-
lar the negotiation process that led to it, and the Declaration on Political Accountability. With the 
references to the EEAS made in the Lisbon Treaty, most EU actors, including the EP, were prepar-

18    Article 27(3) TEU
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ing themselves to have a say over the EEAS. According to Furness (2013, p. 11) “[m]ember states, 
the Commission and the European Parliament were all aware of the importance of jockeying for 
influence in the period before the EEAS was launched”. 

As already mentioned, the proposal for the Council Decision was put on the table by the HR, 
and she had to consult the EP. Even though this power was initially and in theory limited, it soon 
became clear that the EP was going to use its co-decision power over budget and staff regulations 
to its full extent (Bien, 2010; Raube, 2011), partly because of the EP’s discontent concerning the 
non-invitation for the initial proposal meetings (Raube, 2011). Taking such a position, the EP in-
creased its leverage power (Raube, 2011) by creating a situation in which it could co-decide over 
nearly all the legislation (Bien, 2010; Helwig et al., 2013). The Council Decision granted it more 
rights than initially foreseen in the proposal. These include for instance parliamentary access to 
classified documents, regulation concerning staff recruitment, the obligation on the part of the 
HR to provide all documents to the EP necessary for the discharge procedure, or the presentation 
by the HR of a report on the occupation of posts in the EEAS (Wisniewski, 2013).  These can all 
be categorized under the ‘information’ element of Bovens’ definition. Indeed, they deal with the 
possibility for the EP to get its hands on information necessary to take a position, decide on the 
budget, adopt international agreements, etcetera, hence to pass judgment. 

More in general, and with regards to parliamentary accountability, the Decision lays down that:

“The European Parliament will fully play its role in the external action of the Union, includ-
ing its functions of political control as provided for in Article 14(1) TEU, as well as in legis-
lative and budgetary matters as laid down in the Treaties. Furthermore, in accordance with 
Article 36 TEU, the High Representative will regularly consult the European Parliament on 
the main aspects and the basic choices of the CFSP and will ensure that the views of the Eu-
ropean Parliament are duly taken into consideration.”19 

These are all concessions to the Parliament (Wisniewksi, 2013). Many authors agree that the 
EP has gotten a lot more out of the negotiation process than expected (Bien, 2010; Raube, 2012; 
Wisniewski, 2013). 

The concessions are not only reflected in the final wordings of the Council Decision but also, 
and perhaps more importantly, in the (informal) Declaration on Political Accountability  pre-
sented by Catherine Ashton, which clarifies the relationship between the EP and the EEAS/HR. 
According to Helwig (2013) the EP’s initial wish was to have an EEAS integrated within the Com-
mission and for political accountable deputies of HR Ashton. Since both demands turned out 
to be impossible it then pushed for a declaration, which was strongly advocated by Elmar Brok, 
representative of the Committee on Foreign Affairs (AFET). HR Ashton felt obliged to present 
such a declaration if she were to reach a political agreement with the EP before the parliamentary 
holiday of 2010 (Bien, 2010). 

The first issue the declaration deals with is information-sharing in the field of CFSP. It foresees 
meetings to be held prior to the change of mandates or strategies in the area of CFSP, of which the 
format will be dependent on the matter at hand. Also, in the negotiation process of international 

19    Preface Council Decision (2010/427/EU)
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agreements, the EP will be fully informed at every stage, even if it concerns CFSP issues, which 
is at least a remarkable leap forward for the EP. Reflecting on Bovens’ definition, these provisions 
undoubtedly reinforce the information element of the accountability relationship. Further, in case 
the HR cannot herself participate in the parliamentary debates, a ‘deputy’ should take her place, 
being either a responsible Commissioner, or a member of the Foreign Affairs Council for issues 
falling under CFSP.  This was a matter the EP was very keen on during the negotiation process 
(Comelli, 2010). Wouters et al (2013) have pointed to an incident, in January 2013, whereby 
the EP accused Catherine Ashton of disrespecting the EP because she asked to reschedule her 
appearance before the plenary.  It is at this point that the second part of Bovens’ definition of ac-
countability comes to the fore, the debate element. If Helwig et al (2013) write that the position of 
the EP and the one of HR can sometimes clash, as the example of the plenary session of 9 March 
2011 on the case of Libya shows , this demonstrates the contribution of this Declaration to parlia-
mentary accountability, since both the actor (EEAS or HR) and the forum (EP) can debate about 
an issue. The Parliament also received the right to hear the newly appointed Heads of Delegation 
before they take up their task. The EP made use of this right by inviting about one- third of the ap-
pointed heads to a session of its Committee on Foreign Affairs (AFET).  Even though the EP can 
only hear Heads already appointed, it is expected that an unqualified or undesired candidate may 
cause great pressure on the HR to replace this candidate to not demolish the good relationship 
between the two. Also, as point 7 of the Declaration lays down, the HR has to “facilitate [their] 
appearance […] in relevant parliamentary committees and subcommittees in order to provide 
regular briefings”. Again, these provisions facilitate the information-gathering process on behalf 
of the EP and also leave room for debate, for instance during the hearings and briefings.

The text also affirms that the budgetary procedure introduced by the Treaty of Lisbon fully 
applies to the CFSP budget and that the HR will promote greater transparency (and thus infor-
mation) in this area. 

Finally, MEPs are generally satisfied with the establishment and functioning of the EEAS, as 
they see in the Service an innovative institution through which the EP can increase its partic-
ipation in EU external governance (Helwig et al, 2013). Equally important in this regard is the 
good relationship MEPs have with the EEAS in day-to-day contacts. Indeed, in AFET Committee 
meetings, managing directors of  the  EEAS  very  often  participate  in discussions and share their 
knowledge with MEPs - knowledge that is a sine qua non to play a role of importance in CFSP 
in particular and in EU external affairs in general (Helwig et al, 2013). The fact that MEPs get 
valuable information via this channel, which is fostered by the informal day-to-day contacts, is of 
importance because they will be able to rely on it when holding the EEAS and HR to account via 
formal mechanisms as foreseen by the Lisbon Treaty.

CONCLUDING ANALYSIS

The gradual increase of the European Parliament’s powers did not cease with the entering into 
force of the Lisbon Treaty, quite the contrary. It now has more powers in EU external affairs than 
before and this is not only thanks to the wording of the Treaty. Relying on the provisions fore-
seen in the Lisbon Treaty, which have been called formal mechanisms in this paper, the EP has 
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been able to push for greater accountability powers via informal mechanisms. The wording of the 
Lisbon Treaty has granted the EP power to keep the EEAS and HR in check. Providing it mainly 
with powers to pass judgment on the EEAS/HR, for instance via the discharge procedure, the 
adoption of the budget and the vetoing of international agreements, the Treaty puts an emphasis 
on the third and last element of Bovens’ understanding of accountability. This is not to say that 
information and debate are entirely disregarded by the Treaty. To be sure, art. 36 TEU obviously 
makes reference to these elements. However, while it states that there will be a bi-annual debate 
on CFSP and CSDP, the wordings remain rather vague regarding the information element. It can 
be read that the HR should consult the EP on the main aspects of CFSP and CSDP and inform it 
of how those policies evolve. There is no mention of the frequency or types of occasions on which 
the HR should brief the EP. Nor does the article state anything about what elements should be 
included when the HR ‘informs’ the EP. While it is true that necessary information for the EP may 
vary from case to case this leaves room for discretion on the part of the HR. 

There is in fact a twofold risk. First, there is no guarantee as to the adequacy of the information 
received from the HR. It is questionable what the EP would and can do if it suspects the HR from 
withholding valuable information. Second, with regard to the bi-annual debate, this does not 
allow for the EP to be hands-on vis-à-vis the EEAS/HR. 

In addition, I have argued that the judgment mechanisms given to the EP are often only indi-
rectly linked with the EEAS/HR. Therefore, the formal mechanisms given to the EP by the Lisbon 
Treaty to hold to account the EEAS/HR do not suffice to speak of accountability as defined by 
Bovens. Formal mechanisms need support in order to be true means to accountability. This leads 
us to the core of this analysis. 

Despite insufficient formal mechanisms, the EP has been able to push for greater accountability 
powers using informal mechanisms such as the Council Decision on the creation of the EEAS 
(and the negotiations that preceded it) as well as the Declaration on Political Accountability. 
Because of the EP’s leverage power in the negotiations on the Council Decision, it has been able 
to push for the inclusion of rights related to information in this Decision as well as for informal 
agreements on the promotion of information and debate in the Declaration. This element of 
debate is crucial since it can allow the forum to better understand an issue and it contains an el-
ement of fairness. Judgments passed by the forum, here the EP, will have consequences (be them 
positive or negative) for the actor, in this case the EEAS/HR. From a moral-ethical viewpoint it 
only seems fair that the EEAS/HR may give its own version of the facts. 

With regard to the informal obligations on the EEAS and HR due to the Declaration, it can be 
expected that these are in fact rather important in light of accountability. The EP may well use 
its formal powers to pass judgment in case the informal obligations (that are not legally binding) 
are not upheld. Two facts point in that direction. First of all, the EP relied on them when it was 
excluded from the initial draft for the Council Decision. Second, it attaches great value to these 
commitments and has already accused the HR of disrespect on the occasion of an agenda issue. 
It can thus be expected that the EP will continue to fight for increased political oversight of the 
EEAS/HR. Therefore, even though formal mechanisms are insufficient means to true account-
ability, they did provide the EP with support when it (successfully) tried to expand its oversight 
powers regarding the EEAS/HR. 

All in all, the parliamentary accountability mechanisms in place do fulfill the criteria of Bovens’ 
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definition. Yet if the EEAS is ‘the result of a classic EU compromise yet with an unusual outcome’, 
then pretty much the same can be said about the accountability mechanisms. For instance, de-
bate, for most people perhaps the clearest element of accountability in the sense that there is di-
rect interaction between the forum and actor, is mainly reflected through informal mechanisms. 
It is, however, only of added value to accountability thanks to the stick the EP holds in its hands 
via its decision powers on legislation and appointments that partly apply to the EEAS and the HR, 
all formal but also rather indirect mechanisms to keep the EEAS/HR in check. 

In conclusion, the EP finds itself in a situation where neither the formal nor the informal mech-
anisms it disposes of suffice to speak of real accountability vis-à-vis the EEAS/HR. It has become 
clear that both formal and informal mechanisms need each other. When combined, they do fulfill 
the criteria as posited by Bovens. Therefore, I argue that both mechanisms are symbiotic for the 
EP-EEAS accountability relationship to comply with Bovens’ definition.
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